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Town of Kittery, Maine
Board of Appeals

October 12, 2010
Members present:  Vern Gardner, Niles Pinkham, Herb Kingsbury, Craig Wilson, Bob Kaszynski, Brett Costa
Members absent:  Thomas Battcock-Emerson
Staff:  
Heather Ross, Code Enforcement Department

The meeting was called to order at 7:05p.m.

Pledge to the Flag

Mr. Wilson noted the Board’s authority to hear, decide and approve Miscellaneous Variation Requests per Title 16.6.4.3 of the Kittery Land Use and Development Code.
Item 1 - Jonathan S. Shafmaster requesting a Miscellaneous Appeal to the terms of Title 16, Chapter 8, Section 10, Subsection 3A, Page 167, Title 16, Chapter 8, Section 10, Subsection 3A, Page 168, and Title 16, Chapter 8, Section 10, Subsection 3A, Page 169 in order to increase the height of the existing non-conforming sign at Maine Gate Mall.  The sign will be raised and rebuilt in its present form.  Located at 284 U.S. Route 1, Kittery in the Commercial 1/Rural Residential Zone.
Mr. Shafmaster stated the sign’s size would not increase, but be replaced in the same location with a new sign.
Chairman Gardner asked if there was anyone present wishing to speak in favor or against this item.  There being none, the CEO Provided:

1. This is a conforming lot with a nonconforming building.
2. The sign in question sits 16 feet from the edge of the lane of travel where 20 feet is required. 

3. The sign area allowed per ordinance is 250 sf, where the proposed sign would have an area of 193 sf.

4. The proposal is to increase the sign’s height.

Chairman Gardner referenced Section 16.8.10.3.B – All signs must be located outside the full width of the right-of-way of any public way, unless authorized by the Town Council.
Board members concurred this is an existing, non-conforming sign.
Bob Kaszynski referenced Section 16.8.10.12.A – existing non-conforming signs.  All signs lawfully existing on October 1, 1997 that do not conform to the terms of this article may be continued and maintained subject to Section 16.8.10.12B.2 but may neither be enlarged nor substantially altered except in conformity with this Article.
The applicant stated the sign had been in this location since 1988.  Mr. Gardner noted he contacted the Maine Municipal Association regarding this issue.  The MMA stated that highway rights of way are typically granted to development by easements whereby property owners give the right to pass to the State and actually own to the centerline of the road.  Mr. Wilson remarked that the Board often requires or allows landscaping or parking in the right of way, and it is always stated it is at the risk of the landowner to develop within that right of way should it be expanded by the State or municipality.  There followed general discussion about the number of businesses represented on the sign, specifically that the Barbour sign is a temporary, fabric sign and will be replaced when the façade is replaced.  The condition of the existing sign was discussed.  Mr. Shafmaster explained the existing sign has rotted and needs to be replaced.  The CEO explained the Town Planner wants all signs to be consistent in design according to Design Guidelines.  The Board felt this would apply to all new signs, but because this is a pre-existing sign, being maintained in similar design and size to the existing sign, it would not be reviewed as a new sign under Design Guidelines.
Mr. Wilson noted the Board’s authority to hear, decide and approve Miscellaneous Variation Requests per Title 16.6.4.3 of the Kittery Land Use and Development Code.
Mr. Pinkham moved to grant Jonathan S. Shafmaster a miscellaneous variation to the terms of Title 16.8.10. 3A in order to increase the height of the existing non-conforming sign at the Maine Gate Mall.  The sign will be razed and rebuilt as a replica in its present form.  Property is located at 284 U.S. Route 1, Kittery in the Commercial 1/Rural Residential Zone.

Mr. Costa seconded

Motion carried unanimously by all members present.

Chairman Gardner advised the applicant that this decision is not the granting of a building permit, and may be appealed to Superior Court within 45 days.

Findings of Fact

1. Jonathan Shafmaster appeared before the Board requesting a miscellaneous variation to Title 16.8.10.3A
2. Property is located at 284 U.S. Route 1, Kittery in the Commercial 1/Rural Residential Zone, known as the Maine Gate Mall.

3. This is a conforming lot with a nonconforming building and sign

4. The applicant stated the sign was erected in 1980

5. Sign would be raised 6 feet, and is located 16 feet from edge of the travel way where 20 feet is required.

6. Sign will be replaced with a replica in both form and size, in original location

Mr. Kingsbury moved to accept the Findings as read.
Mr. Costa seconded
Motion carried unanimously by all members present.

Conclusion

The Board has the authority under Title 16.8.10.12, Nonconforming Existing Signs, and found that raising the sign 6 feet did not substantially alter the sign, therefore granting the miscellaneous variation.
The Conclusion as read was agreed upon unanimously by all members present.

Item 2 - Blayne Matty requesting a Miscellaneous Appeal to the terms of the Wetlands Table Title 16, Chapter 9, Page 232, in order to enclose the deck.  Located at 1 Charles Hill Road, Kittery Point, Map 56 Lot 10, in the Residential Rural Zone.
Mr. Wilson advised the Board that Ms. Matty is a neighbor and that he had stepped down earlier when she appeared before the BoA regarding a greenhouse.  However, he feels this current request is straightforward and he can objectively review the request.  He spoke with her and directed her to the ordinance, but did not further discuss her request.  He does not feel compelled to step down, but will do so if the Board so desires.  Board members concurred this was not a conflict of interest. 

Blayne Matty summarized the variation request to enclose the existing deck and would also like to include a second level for storage.  Ms. Matty stated they will contain water runoff from the new porch roof into rain barrels to help protect the wetlands.

Chairman Gardner asked if there was anyone present wishing to speak in favor or against this item.  There being none, the CEO Provided:

1. This is a conforming lot with a nonconforming structure.
2. Request is to enclose the existing 8’ x 12’ deck.

3. Setback requirement is 100’ for an enclosed structure.

4. Enclosure will be no closer to the wetland than the existing deck.

Mr. Kingsbury stated that a wetland setback for a deck is 50 feet.  Mr. Pinkham stated he would not have a problem with the request if the roof runoff was contained.  Discussion followed regarding the property’s prior use as a potato field and pasture.  It is believed that removal of topsoil and backed-up culverts, over time, helped create a wetland area.  Members further discussed the location of the deck and its distance from the wetlands, and whether a previously enclosed deck on the same location would, therefore, permit the enclosure of this deck that is not now enclosed.  Ms. Matty suggested she would look for photographs of the previously enclosed deck if that would help in the Board’s consideration of her request.  Board members concurred this evidence could be useful to their deliberations.
Mr. Kingsbury moved to continue review of this miscellaneous variation to the October 26, 2010 meeting.
Mr. Pinkham seconded.
Motion carried unanimously by all members present.

The CEO and Board members concurred the next meeting would not require public notice, as this continuance will be the only item on that agenda.

Minutes of the BoA meeting of August 10, 2010

Mr. Pinkham moved to accept the minutes as presented
Mr. Kingsbury seconded
Motion carries unanimously by all members present
The Kittery BOA meeting of October 12, 2010 adjourned at 8:12 p.m.
Submitted by Jan Fisk, October 18, 2010
