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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

May 10, 2012
Council Chambers 

Meeting called to order at 6:05 p.m.  

Board Members Present:  Thomas Emerson, Deborah Driscoll, Robert Melanson, Ann Grinnell
Members absent:  Susan Tuveson, Rich Balano, David Kelly
Staff:
Gerry Mylroie, Town Planner and Chris DiMatteo, Assistant Town Planner

Pledge to the Flag

Minutes:  April 26, 2012
Mr. Melanson moved to accept the minutes of April 26, 2012 as amended.
Ms. Grinnell seconded
Motion carries unanimously by all members present
Public Comment:
Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. The Planning Board is a quasi-judicial board and matters regarding development projects before the Board are subject to comment only during the official review process.
There were no public comments.
PUBLIC HEARING

Chairman Emerson advised the applicant that the Board had a quorum requiring four affirmative votes to approve this item.  The agent agreed to continue.
ITEM 1 – 36 Pocahontas Road - Subdivision Plan Amendment – Preliminary/Final Plan.  Action: Public Hearing and Preliminary/Final Approval. Ronald Vargo, owner and applicant, requests approval to amend the 2007 Pocahontas Subdivision by moving a common property line between lot M51-L2 and lot M51-L2-2.  Mr. Vargo owns both lots.  John Chagnon PLS is the applicant’s agent.
Mr. Chagnon summarized the request before the Board.  Regarding the existing gravel drive, the section of drive impacted by the proposed property line movement will be abandoned and an easement will not be required.

The Public Hearing opened and closed at 6:13 p.m.

Ms. Driscoll asked if the gravel road located in the Shoreland Overlay Zone will be removed on the plans.  Mr. Chagnon stated a note can be placed on the plans noting the road has been abandoned.

Mr. Melanson moved to approve the subdivision plan amendment for the Pocahontas Subdivision, M51-L2 and M51-L2-2, and read the Findings of Facts as follows:
Based on the entire record before the Planning Board as and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings:
	1. Plan Conforms with Town Code and Plans. 
	The minor property line change proposed does not adversely affect either lot as to their conformance to the Town Code.

	2. Freshwater Wetlands Identified. 
	The proposed amendment does not affect the mapping of the existing wetlands.


	3. River, Stream or Brook project area has been identified on any maps submitted as part of the application. 
	The proposed amendment does not affect the mapping of these existing resources.

	4. Water Sufficient.  
	Not applicable to the proposed amendment.

	5. Municipal Water Supply Available. 
	Not applicable to the proposed amendment.

	6. Sewage Disposal Adequate. 
	Not applicable to the proposed amendment.

	7. Municipal Solid Waste Disposal 
	Not applicable to the proposed amendment.

	8. Water Body and Shoreline Protected. 
	The proposed amendment does not affect the quality or shoreline of that body of water.

	9. Groundwater Protected. 
	Not applicable to the proposed amendment.

	10. Flood Areas Identified and Development Conditioned. 
	A portion of the site is situated in the floodplain as identified by the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps and Flood Insurance Rate Maps and is indicated on the plan.  The proposed amendment does not affect conformance to this standard.

	11. Stormwater Managed. 
	Not applicable to the proposed amendment.

	12. Erosion Controlled. 
	Not applicable to the proposed amendment.

	13. Traffic Managed. 
	Not applicable to the proposed amendment.

	14. Water and Air Pollution Minimized. 
	Not applicable to the proposed amendment.

	15. Aesthetic, Cultural and Natural Values Preserved. 
	Not applicable to the proposed amendment.

	16. Applicant Financially and Technically Capable.
	The proposed amendment is minor in nature and is within the capability of the Owner and Applicant


NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based on these Findings determines the proposed Development will have no significant detrimental impact, and the Kittery Planning Board hereby votes to grant Approval for the Development at the above referenced property, with waivers granted as noted, contingent upon the following conditions:
Conditions:

1. The Applicant, prior to any earth moving or soil disturbance, must submit to the Town Planner one (1) mylar copy and two (2) paper copies of the recorded Plan, and any and all related state/federal permits or legal documents that may be required.
Accordingly, the Planning Board hereby moves to:

1.
Approve the Findings of Fact,

2.
Acknowledge their reading,

3.
Incorporate them into the meeting minutes by reference,

4.
Record their approval by the Planning Board members,

5.
Approve the final Plan with the conditions of approval, and authorize the Planning Board Chairman to sign the final Plan upon confirmation by the Town Planner of final plan compliance.
6.
Appropriate remediation of the gravel road be included on the Plan.

Ms. Grinnell seconded
Motion carries unanimously by all members present.

OLD BUSINESS
ITEM 2 – Zoning Map Boundary Line Interpretation - Inset G –Pepperell Cove/Town Pier Locale.  Determine Zone Boundary Location.  Inset G of current Land Use Zoning Map is unclear as to the exact location of the Business Local Zone and the Commercial Fisheries/Maritime Activities Overlay Zone in the proximity of Map 27 Lots 50, 51A and 49A located along Pepperrell Cove, Kittery Point.
Mr. Mylroie noted the GIS mapping on the existing zoning map is out of alignment.  Prior description from 1997 identified the zone as extending 200 feet in width north and south of Pepperell Road and the boundary extends to the water line within this width.  Referencing prior maps, staff and CMA Engineers identified the boundary of the Business Local zone extending to the water line.  

Ann Grinnell referred to an email where Bill Straub, CMA Engineers, noted concurrence with the boundary limits, referencing information not included in the email.  Mr. DiMatteo explained the reference is included in the staff notes received by the Board.  She requested a copy of the email.  Mr. Melanson read from 16.3.1.3.2.1:  Unless otherwise shown, zone boundary lines are coincidental with street centerlines and lot lines. Where zone boundary lines are designated on the zoning map those lines are construed to be the boundary of the zone.  He noted there does not appear to be any practical reason to split the lot into two zones.  In addition, according to 16.3.1.3.2.2.:  Where the zone boundary lines are not otherwise indicated and where the property has been or may hereafter be divided into blocks and lots, the zone boundaries are construed to be the lot lines,…

Mr. Emerson stated he felt the applicant may need to request this boundary adjustment on behalf of his property interest.  Mr. Mylroie stated the issue currently before the Board is the identification of the problem.  The process to resolve the problem would be to follow through with a public hearing and recommendation to Council.  Ms. Driscoll noted in a letter from the CEO, one parcel was located in three zones, Business Local, Kittery Point Village and Shoreland Overlay.  Mr. Emerson noted in previous zone maps dating back to 1987, only the width of the zone was illustrated.  There is no graphic or verbal description restricting the length of the zone to the mean high water.  Ms. Grinnell suggested with all the various levels of review, providing one site plan illustrating all components of the plan may be useful.  Mr. Emerson suggested this zone boundary issue be deferred until there is a full complement of Board members to weigh into the discussion.  Mr. Melanson reminded the Board that where there is uncertainty regarding a zone boundary, the Planning Board is the local decision authority as to the exact location of said boundary.  Mr. Emerson asked Bill Straub, CMA Engineers, if the zone boundary goes to the mean high water.  Mr. Straub stated it does, and the discrepancy is the result of a computer graphic and not an action by the Town.
No Board action was taken on this item.
PUBLIC HEARING

ITEM 3 – 90 Pepperrell Road - Special Exception Use Request and Business Use Change. Action:  Review and Approval.  Frisbee Holdings LLC, owner and applicant Captain & Patty’s LLC, requests approval to relocate Captain & Patty’s Boat Tours from the Frisbee Town Pier to the proposed pier at 90 Pepperrell Road.  The property, Map 27, Lots 2A, 50, 51A, 49 is located in the Business Local zone and Shoreland Overlay Zone.
Mr. Mylroie read a letter from the applicant’s agent, Zachary Taylor, requesting a continuance of this item:
I regret to inform you that I will not be able to attend tonight’s Planning Board meeting to represent Frisbee Holdings, LLC and Captain & Patty’s LLC. On behalf of both parties I respectfully request a continuation on our items scheduled for review by the Planning Board this evening. I apologize about any inconvenience this may have caused.
Chairman Emerson suggested the Board discuss the zone boundary issue impacting this item.  Since this is a Public Hearing item, he asked that the Public Hearing be opened to hear testimony from interested parties and continue the Public Hearing to the next meeting.

Following Item 2 discussion, Mr. Mylroie summarized the need for a special exception use whereby the use is moving from the existing Town pier to property identified as Map 27, Lots 50 and 51A.
The Public Hearing opened at 6:59 p.m.

Tom Philbrook, Kittery Point, expressed his concerns that this used to be a residential property and Mr. Frisbee was never allowed to operate it as a commercial property.  If there are similar disputes in Town, the Board needs to act as in its entirety and not just by one individual.

There was no further testimony.

The Public Hearing closed at 7:03 p.m.

Ms. Grinnell asked John Carson if there will be an increase in business at the site.  Mr. Carson read from multiple Port Authority minutes noting the proposed pier would enhance the use of the existing restaurant, provide boat tours and water taxi service between Portsmouth and Kittery.  Ms. Grinnell asked about the bathroom pumping at the Town pier, noting this is another issue that needs to be considered with this proposed use change.
Mr. Emerson asked for a site plan to include the following:

1. Proposed pier location, outbuildings, trash and similar public services (i.e. septic system);

2. Hours of operation, transient and commercial vehicle access and parking;

3. Number of vessels and services provided on the vessels (i.e. toilet services);

Ms. Grinnell asked for back-up on visitor calculation numbers, and seasonal tables.

Ms. Driscoll asked about the deed restriction and care of the Pepperrell Tomb lot.
Discussion followed regarding the review process of the Frisbee Holdings LLC pier.  
Earldean Wells asked if stormwater management issues need to be addressed.  Mr. Emerson stated if there are changes to the site based on the proposed business use that would be a possibility.

Ms. Driscoll asked if the public hearing will continue, noting addresses to abutting properties were not up to date, and suggested a site walk may be in order.  Mr. Mylroie stated the public hearing can continue from this date.  Mr. Emerson suggested a full Board should be present to set a site walk.

No Board action was taken on this item.
OLD BUSINESS
ITEM 4 – 90 Pepperrell Road - Business Use Change. Action:  Review and Approval.  Frisbee Holdings LLC, owner and applicant Captain & Patty’s LLC, requests approval to relocate Captain & Patty’s Boat Tours from the Frisbee Town Pier to the proposed pier at 90 Pepperrell Road.  The property, Map 27, Lots 2A, 50, 51A, 49 is located in the Business Local zone and Shoreland Overlay Zone.

The applicant requested a continuance and was not present to review this item.

ITEM 5 – 122 Old Post Road Duplex - Site Plan Amendment - Preliminary Plan –Action: Preliminary Approval.  Michael Desjardins, owner and applicant, requests approval to construct a new two-unit dwelling, two-stories building attached to the existing office building.  The property, located in the Business Local zone, Map 14, Lot 15, is proposed to be brought in compliance with street trees and buffer planting requirements that were not enacted at the time of the 2003 approval 

Mr. Mylroie explained Bill Straub, CMA Engineers, visited the site and the applicant is providing revised site plans addressing the concerns observed.  The application is substantially complete for preliminary approval with additional information to be provided prior to final review and approval.  Mr. Straub summarized there are grading modifications needed to accommodate the proposed building, and noted with the grading and drainage modifications there is sufficient drainage off site to accommodate stormwater runoff.  It was not clear runoff from the applicant’s property impacts the neighboring property, however.  Earldean Wells asked if lot coverage calculations had been completed.  Mr. Straub noted the landscaping amenities could alleviate the stormwater problems, such as the use of rain gardens, and suggested a site walk after a grading plan is completed may provide more information for the Board.
Mr. Montagna, abutter, questioned whether the grading plan would solve the problem.  Mr. Straub stated the drainage plan would be designed to resolve the existing drainage problems, including impact of the new building on water runoff.  Mr. Montagna also asked that a privacy fence be included.  Mr. Mylroie stated another abutter asked for a privacy fence as well.

Mr. Melanson moved to grant preliminary plan approval with the condition that the grading and drainage plan be prepared and reviewed prior to final plan review.

Ms. Grinnell seconded

Motion carries unanimously.
ITEM 6 – Town Code Title 16 Land Use Development Code Amendments.  Action:  To Review and Reaffirm Amendments related to:
1. Article XI Cluster Residential and Cluster Mixed-Use Development;
2. Chapter 16.2, Definitions; and
3. Article II, Zone Definitions, Uses, Standards.
The Town Planning Board is considering amending sections of Title 16 related to the Town’s cluster development ordinance.
Mr. Mylroie stated the Council wished to receive an updated Title 16 including all approved amendments.
1. Minimum Building Separation – Within the proposed ordinance amendments, it was proposed that a building separation of 20 feet be included following discussions with the Fire Chief.  Mr. DiMatteo stated the Fire Chief prefers 30 feet, but with appropriate fire rating material closer proximity may be allowed.  This would be applicable in a condominium type development.  Mr. Mylroie stated the proposal would now read Minimum Building Separation – as required by the Fire Chief.

2. Net Residential Density Calculation – The proposal is to retain the net residential density calculations in each zone and include:  except to exempt properties which are unable to meet the square feet required for a single family dwelling unit, provided the lot was conforming prior to the date of this enactment.

3. Open Space – The Board discussed the definitions whereby open space as defined includes availability for use by the “Town”, and not just for use by the residents of the cluster development.  Members discussed various scenarios where public use may or may not be suitable.
Board members requested a redraft of this item prior to submittal to Council.

No Board action was taken on this item.

ITEM 7 – (20 minutes) - Town Planner Items
A. T-16 Amendments:  Building Code
Mr. Melanson moved to include amendments to Chapter 16.5.3.5 Conformance to Standards Related to State Building Code Requirements to Council for inclusion in Title 16.
Ms. Grinnell seconded

Motion carries unanimously by all members present

B. Other Updates
[Note:  The video of this meeting ended at 9:00 p.m.  The following actions are included herein without benefit of an audio or video recording.]
Mr. Melanson moved to continue review of items 3 and 4 of this agenda to the next scheduled Planning Board meeting.
Ms. Grinnell seconded

Motion carries unanimously by all members present

Mr. Melanson moved to adjourn
Ms. Driscoll seconded
Motion carries unanimously by all members present

The Kittery Planning Board meeting of May 10, 2012 adjourned at 9:18 p.m.

Submitted by Jan Fisk, Recorder – May 16, 2012
