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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

February 23, 2012
Council Chambers 

Meeting called to order at 6:04 p.m.  

Board Members Present:  Rich Balano, Thomas Emerson, Susan Tuveson, Deborah Driscoll, Robert Melanson, David Kelly
Members absent: 
Staff:
Gerry Mylroie, AICP, Town Planner/Director of Town Planning and Development

Pledge to the Flag

Minutes:  February 9, 2012
Mr. Melanson moved to accept the minutes of February 9, 2012 as amended

Mr. Balano seconded
Motion carries unanimously by all members present

David Kelly, Vice-Chairman, noted Earl Donnell has submitted his resignation from the Planning Board.
Mr. Mylroie introduced the new Assistant Town Planner, Chris Di Matteo
Public Comment:

Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. The Planning Board is a quasi-judicial board and matters regarding development projects before the Board are subject to comment only during the official review process.
There was no public comment
PUBLIC HEARING
ITEM 1 – Cottontail Habitat Restoration – Preliminary Plan Review/Action – U.S. Natural Resources Conservation Service proposal to restore natural habitat of endangered cottontail rabbit and other species at 7 Whaleback Drive, Kittery Point (Map 51, Lot 8) in the Residential Rural Conservation, Shoreland, and Resource Protection Overlay Zones.  Property owner is Terry Gagner, Agent is Jeff Feaga, PhD., Natural Resources Conservation Service.
Mr. Mylroie noted members of the Conservation Commission and Parks and Recreation Commission were invited to participate in the Public Hearing as a similar project is under consideration for the Fort Foster parcel.

Jeff Feaga, introduced a slide presentation summarizing the restoration proposal on the Gagner parcel.  The decrease of the New England Cottontail population has prompted the proposal in an effort to help change the habitat to encourage repopulation of an endangered species.  Mr. Feaga identified the Resource Protection and Shoreland zones on the parcel and the areas proposed to be altered to improve the habitat.  In discussions with the CEO, it was pointed out that the proposed work in the Shoreland Zone would not be permitted by Kittery’s ordinance; therefore, no work will be done in this area.  In the Resource Protection zone, it is unclear if the intended work can be performed under ordinance restrictions.  Mr. Feaga read a letter from the state biologist noting her support of the proposal.  The Maine Department of Inland Fisheries and Wildlife stated the project is a habitat enhancement restoration project to benefit a host of declining species, most critically the NE Cottontail.  We conducted a similar project on our own property last winter and are pleased with the result.  He noted the ordinance states the goal of the Resource Protection zone is for wildlife and water quality protection.  The state has established laws allowing these types of projects in local communities.
Ted Kenzio, US Fish and Wildlife, noted this project is new to Kittery and Maine.  The project does not meet the timber harvesting definition of the ordinance as they will not be removing timber for financial profit, which is the only allowance for tree cutting.  State law language would allow the project to continue under the guidance of a licensed forester.  Could a variance be received to allow the project to proceed, or could the Board approve the project under the state’s language?   He noted the conditions at Fort Foster are similar to the Gagner parcel and the endangered species will be lost there without habitat restoration.  There may be timber harvesting at Fort Foster, but this has not been finalized.
Mr. Mylroie referenced a memorandum from the CEO regarding the ordinance restrictions on the project.  Outside of the Shoreland Zone where cutting up to 80% is proposed, state wetland compliance is required.  Draft language for approval of this project has been provided for Board consideration.
Mr. Melanson asked about the anticipated outcome of the project on the Gagner parcel.  Mr. Feaga stated they know there are rabbits in the area and, without this restoration, believe there would be a significant decline in the population.  Mr. Balano noted the ordinance states tree removal cannot exceed 40%.   Mr. Feaga explained only 40% tree removal and no vegetation removal is not feasible and would kill the project.  Mr. Emerson explained the process to change the ordinance, and a variance could not be obtained for this project.  Adopting any state language cannot be done at this meeting.  Mr. Melanson asked if the Board could grant waivers to allow the project to proceed.  Earldean Wells, Conservation Commission, asked if the type of cutting and subsequent re-growth could be viewed as cutting or timber harvesting in the Resource Protection or Shoreland zones.
The Public Hearing closed at 6:45 p.m.

Mr. Balano asked if the Board can grant a waiver in this regard.  Mr. Mylroie suggested the Board’s authority to waive ordinance requirements in this case is limited.  Ms. Driscoll noted the Board may not wish to grant authority for re-cutting in the 15-20 year period without confirmation that re-habitation has occurred.  
Mr. Kelly moved to approve the New England Cottontail Habitat Restoration Project Plan with the following conditions:

1. Applicant shall revise and resubmit the plan illustrating compliance with Town Code 16, and

2. Submit to the Planning Department copies of any required permits once received.
Mr. Balano seconded
Motion carries unanimously.

ITEM 2 – Yankee Commons Expansion – Subdivision Plan - Sketch Plan Review/Action.  Stephen A. Hynes, Trustee, owner, proposes to expand the adjacent Yankee Commons Mobile Home Park to create 83 sites on 58.1 acres.  The property is located off Idlewood Lane/U.S. Route 1, Map 66 Lots 24 and 25 in the Mixed Use (MU) Zone. The owner’s agent is Tom Harmon, PE with Civil Consultants.
Mr. Emerson noted substantial paperwork has been exchanged regarding this application.  Referencing Title 16.10.4.2, the sketch plan review stage is to begin the process, understand the concept of the application, and advise the applicant so they may proceed to the preliminary plan review phase.  Where outside information is required, this should be provided in the preliminary plan stage.  He suggested the Board may entertain a motion.
Mr. Kelly moved to determine that the proposed sketch plan proposal appears to comply with the standards contained in Title 16 of the Town Code, and invites the applicant to submit a preliminary plan.  The plan shall be reviewed as a major subdivision preliminary plan with contour intervals at 1-foot elevation.
Mr. Melanson seconded
Ms. Tuveson noted the application does not comply with Title 16.  Mr. Emerson stated the application complies with the requirements for a sketch plan application.  Mr. Balano noted this is a complex issue evidenced by the communications and legal opinions shared, and wants to move forward in the review process.  However, he wonders how the criteria for approval can be applied when compliance with local ordinance is overruled by the state.  

Motion carries unanimously

Gary Beers asked about the main entrance curb cuts on Route 1 and dumpster requirements.  Mr. Emerson stated prior Board comments remain valid, but the applicant should proceed with the plan as they wish and the Board will discuss and comment on these and other issues at the preliminary review stage.
ITEM 3 – Whipple Road Sidewalk –Plan for 2500 linear feet of concrete sidewalk on northerly side of Whipple Road (Route 103) beginning at Wyman Avenue and ending across the street from Old Ferry Lane.  Presentation by Kittery Department of Public Works and Wright-Pierce Enginners.

Mary-Ann Conroy, Commissioner of Public Works, summarized the plan status and introduced the project engineers.  Once the design is accepted, construction funds are guaranteed.  Residents are invited to meet with her to discuss any additional concerns.
Jennifer Claster, Wright-Pierce, summarized the plan in its preliminary plan design stage.  Primary issues are ledge, easements and a narrow ROW.  Utilities will be re-located to the other side of Whipple Road.  Some fencing, lawns and landscape beds will need to be re-located.  ‘Share-the-Road’ arrow pavement markings will be included.  One-on-one meetings with residents will be offered to address any individual concerns.  Comments and concerns will be incorporated into a design report.  Depending upon timing of state review and permitting, construction could begin in the fall of 2012.
Public Comment:

Thanasis Tornus, 150 Whipple Road, stated the project is good for the Town.  He commended the quality of work recently completed by the Water District crew.
David Leach, 153 Whipple Road stated he is in favor of the improvements but noted his concern about drainage impact on driveways and the curb height impact on bicyclists who must travel in a narrow area.
Mark Svenson, 201 Whipple Road, stated he is in favor of the sidewalk addition.
Elizabeth Millett, 141 & 135 Whipple Road, explained the proposed sidewalk impacts her home at 141 Whipple Road and is concerned about traffic so close to her property.  She echoed concerns about drainage and the curb height.  She also asked how blasting will impact properties long after construction ends.  She also commended the Water District crew on their work in the area.
Catherine Ciak, 153 and 159 Whipple Road, supports the sidewalk, but is also concerned about the curb height.
Ed Golden, 161 Whipple Road, originally opposed the sidewalk construction because of drainage issues, but is hopeful this issue will be carefully considered and adequately designed.

Diedre McEachern, 16 Trefethean Avenue, will the sidewalk and curbs be handicapped accessible?  Ms. Conroy stated they would be, as required by law.
Ms. Tuveson asked about bike rallies along this road.  Ms. Conroy stated this would be encouraged.  She also advised that a petition to reduce the speed limit on this stretch of road should be submitted to the Police Department.  Ms. Conroy explained videos are taken before and after blasting and there is a one-year period following blasting to report problems.  Ms. Driscoll asked if this time frame could be expanded.  Mr. Emerson suggested signage be included to advise motorists of bicyclist use in the area.  Ms. Claster stated ‘bikes may use full lane’ signage will be included at both ends of the roadway to warn motorists.  David Leach asked if additional catch basins will be installed.  John Edgerton, Wright-Pierce, stated additional catch basins will be installed to off-set the sidewalk installation.  Mr. Balano noted his concern about the safety issue at 141 Whipple Road.  Ms. Conroy suggested granite survey markers could be installed to help at this location, but the sidewalk curbing will provide more protection than what currently exists.  Mr. Mylroie asked about the height of the new retaining walls.  Ms. Claster stated they range from 2 feet to 2.5 feet high and will resemble stone walls.  Mr. Leach asked about the stone wall in front of his property.  Ms. Conroy stated structures or improvements in the ROW could be removed, but only if necessary.  Mr. Mylroie requested new road lighting be dark sky compliant.
No Board action was taken.
ITEM 4 – Stevenson Road Signal and Route 236/Lewis Road & Route 1 Improvement – MDOT Project status.  Informational presentation by the Kittery Department of Public Works.
Ms. Conroy summarized the proposed improvements which receive 50/50 match funds from the State.  Mast arms will be installed at the Stevenson Road signal and Public Works will install the sidewalk connections, for a total cost of $165,000.  Approval has been received and the work will be completed before the summer.  
Drainage will be aligned along both sides of Route 1 at the Lewis Road intersection; MDOT will shim and pave the ROW area and bike lanes will be included; a new painted island will be installed on Rt. 1 at the southwesterly entrance to Lewis Road; new way-finding signage on Route 1 will be installed.  Anticipated completion will be June 1, 2012.

ITEM 5 – Town Code Title 16 Land Use Development Code Amendments related to Open Space Preservation and Cluster Development – Post Public Hearing Discussion. The Kittery Town Planning Board is considering amending sections of Title 16 related to Open Space Preservation / and Cluster Development.
Mr. Mylroie reviewed the proposed amendments.  Following Board discussion and recommended changes, the Board recommended this item be presented for a public hearing at a future date.  
Mr. Melanson moved to schedule this item for a public hearing and to include sketches comparing a cluster development to a conventional subdivision development.
Mr. Balano seconded

Motion carries unanimously
ITEM 6 – Town Planner Items 

1. Gas Station Ordinance Language – Mr. Mylroie asked if the Board would like to have an amendment to the code regarding linear footage separation between gas stations presented for consideration.  Mr. Balano asked if the Comprehensive Plan explains the rationale behind the 1,000-foot separation.  Ms. Driscoll recalled the intent was not to have gas station’s lined up along the by-pass.  Ms. Tuveson asked if the history of the decision to increase the distance could be found.  Mr. Melanson noted that 1,000 feet is a huge separation and should be re-visited.  Ms. Driscoll suggested placing gas stations too close together could be a disaster.  Mr. Mylroie stated he will research the history of this standard further.  
2. KTP – Mr. Mylroie asked the Board for guidance regarding the site plan sketch previously presented.  There is a 50-foot front yard and a 30-foot buffer requirement.  Would the Board consider an amendment to the C-1 zone reducing the front yard requirement to allow for a landscaping up to the building to align with the abutting property, creating openings to the street?  Board members suggested there were too many buildings proposed on the site.  Mr. Melanson stated utilizing overlay or contract zoning would not be well received community wide.  Mr. Emerson suggested more flexible review authority could benefit other areas in town, including the business park.  Discussion continued regarding whether to follow the existing ordinance or attempt to amend the ordinance to allow for more pedestrian friendly plans, following the design handbook’s examples for site plan design.  Mr. Balano state the Board is second guessing the applicant and then trying to change the ordinance project by project.  The ordinance and design handbook should be applied to plans before the Board rather than changing the ordinance to meet plan designs.  Mr. Emerson suggested consideration of ordinance changes could help create better visual designs for the community as a whole.
Mr.  Kelly moved to adjourn

Mr.  Balano seconded

Motion carries unanimously by all members present

The Kittery Planning Board meeting of February 23, 2012 adjourned at 9:12 p.m.

Submitted by Jan Fisk, Recorder – February 27, 2012
