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TOWN OF KITTERY, MAINE

APPROVED
PLANNING BOARD MEETING

November 10, 2011
Council Chambers 

Meeting called to order at 6:09 p.m.  
Board Members Present:  David Kelly, Russell White, Rich Balano, Earl Donnell 
Members absent:   Robert Melanson, Susan Tuveson, Thomas Emerson

Staff:
Gerry Mylroie, AICP, Town Planner/Director of Town Planning and Development
Minutes:  October 27, 2011

Mr. Balano moved to accept the Minutes of October 27, 2011 as corrected
Mr. Donnell seconded
Motion carries unanimously by members present.

Public Comment – There was no public comment.

ITEM 1 – Town Code Title 16 Land Use Development Code Amendments related to Outdoor Seating/Cafes and other. – Public Hearing - The Kittery Town Planning Board is considering amending Town Code sections related to allowing outdoor seating and cafes in business areas’ street right-of-way and/or yards; cafe/restaurant on-site parking and credit; street, pedestrian ways and sidewalks; and others. A second public hearing is being held to invite additional public comments. 
Mr. White noted this is the second public hearing on this item.
Ann Grinnell, Kittery Point, spoke “strongly” against the proposed setback reduction of 25 feet in non-residential developments where there was prior disturbance.  Ms. Grinnell asked Earldean Wells of the Conservation Commission to speak to another proposed section where sidewalks would be considered part of the open space requirement.
Debbie Driscoll, Kittery Point, agreed with Ms. Grinnell’s comments, noting Spruce Creek is fragile and the distance between the Creek and development should not be reduced.  Regarding proposed outdoor seating, she suggested this idea be tried in the Foreside area rather than throughout Town.  Additionally, there are other parts of this amendment section that require further attention, and she believes all sections should be well discussed, such as parking changes, prior to passing the proposals as a whole.
Lisa Comeau, Village, agreed with Ann Grinnell and Debbie Driscoll, noting the aerial photos illustrate how much water is in this area and how vital it is to protect the Spruce Creek area.  She noted setbacks should be increased rather than decreased, and requested these proposed impacts be removed from further discussion.
David Lincoln, Shepards Cove, noted while he is on the Economic Development Committee, he is against decreasing any setbacks to Spruce Creek.  He noted the Comprehensive Plan’s directive that any changes made will be environmentally sensitive and not change the characteristics of the Town.  Should commercial development be allowed to encroach further toward Spruce Creek, residential property owners will soon request the same leniency.  Though there may be an economical benefit, there is no social benefit to this proposal.
Alex Dearborn, Kittery Point, concurred with the previous testimony.  He cautioned that increased impervious surface toward the Creek can only add more pollution into an already sensitive area.  He also requested that there be a strengthening in the Ordinance to reduce impervious surfaces throughout Town.
Jeff Diefendorf, Spruce Creek, concurred with previous testimony.  He noted when the setback is decreased to 25 feet the change in water levels may lessen this setback even further.  Additionally, the requirement that the “applicant provide evidence verifying the proposed development improves the overall water of the adjacent waterbody” is not achievable.
Martha Peterson, Spruce Creek, agreed with prior observations and comments.  She noted her opposition to enhancing the outlet centers as the primary attraction to Kittery.  She believes providing dining along the Route 1 area will not appeal to the shopping demographic.  She also asked who will pay for these proposed improvements.
Michael Langarten, Bob’s Clamhut/Robert’s Maine Grill, noted this plan could benefit him as a businessman.  However, he has found it is difficult to keep the areas close to the Creek clean.  Ultimately, the highest purpose is to keep Spruce Creek clean.  Allowing development up to 25 feet of the Creek will place building machinery dangerously close to the Creek during development.  He is not in support of allowing development within 25 feet of the Creek.  Mr. White asked that a letter sent from Mr. Landgarten be included in the record (attached).
Stephen Hall, Kittery Point, reminded the Planning Board of the PowerPoint presentation regarding rain gardens and stormwater management, and how buffers have a purpose and successfully protect waterbodies.
Gay Lakin, Oxpoint Drive, agrees with the previous testimony, believing the proposal provides no benefit to the residents of Kittery, is detrimental to Spruce Creek and believes it is not consistent with the Comprehensive Plan.  
Ann Grinnell, noted she took the aerial photos with Chuck Denault.  Following all the testimony, she asked the Board to vote the entire amendment proposal down.  The height issue, lot line zoning, changing the zone boundary at the Weathervane, seating and parking issues, etc. all seem to be parts of a ‘pretty crummy puzzle’.  That seating can be placed on public property and be considered part of the open space requirements is not open space.
Pat Rettaliata, Kittery Point, voiced her opposition to reducing the setback.
Maureen McDonald, Kittery Point, voiced her opposition to reducing the setback.
Marge Pelletier, Kittery Point, thanked the people in attendance for working to save Spruce Creek.
David Lincoln asked what the impetus for all these changes is.

Gay Lakin, Oxpoint Drive, noted that it is the rainy days in the summer when Route 1 is packed with people, when they are not at the beach.  These people would not want to be sitting in outdoor cafes at that time.
Janice Eddy, spoke in support and agreement of the prior testimony. 
Linda Browning, Haley Road, noted her opposition to reducing the setback.  She also recalled the concern that infrastructure in the mall areas was insufficient, particularly the public sewer system, and commercial increase in this area will negatively impact an already compromised system.  Additionally, in discussions with an electrician working in the mall area, she was told the underground wiring is falling apart due to the amount of clay and settling over the past 15 or 20 years, and cannot be fixed.  How can this be corrected with additional development?
Gail Simonds, Goose Point, Spruce Creek, noted her opposition to the reduced setback, and questioned why commercial development can have a closer setback to the Creek than residential development.
Candace Defise, agreed with Ms. Simonds argument, stating commercial development would have a greater impact on the Creek than residential.  
Bruce Lakin, Oxpoint Drive, residential setback is 100 feet and the comprehensive plan advises moving development away from the Creek.  Where did the existing 75-foot setback come from?  Mr. White explained it is only the deck, not a residential structure, that has a 75-foot setback, and this has been in the Ordinance for some time.
John Castellano, Oxpoint Drive, noted his support of the previous testimony.  He sees no redeeming value in reducing the setback to 25 feet.
Don Kerr, Colonial Road, noted not all of the proposals in this section may be as egregious as the proposed 25-foot setback.
Lisa Comeau, stated it appears these proposed amendments “fly in the face” of the Comprehensive Plan, and wonders why the Board would waste their time in discussing these kinds of amendments that “make no sense”. 
Public Hearing closed at 6:55 p.m.
Chairman White explained a citizen, the Town itself, and the Planning Board may propose amendments to the Ordinance.  It is his understanding that this proposal is a result of development interest to redevelop and improve this area of Town.  Improvements are paid by any development that may occur, however there is currently no application or plan for development before the Board. 
Mr. Mylroie explained he has empathy for the audience members, as he has been in their position in the past.  He explained the proposal does not change the commercial building setback requirements of 100 feet.  The proposal only speaks to allowing a 25-foot setback for accessory patios or decks that are less than 500 square feet.

Board members discussed the review process of the Ordinance amendments.  Mr. Mylroie explained the Council referred this section back to the Board to obtain legal opinion on the liability issues regarding the use of rights-of-way and other items.  The Town Attorney stated this Ordinance would not affect those laws, but recommended if a right-of-way is to be used it would go to Council for their authorization.  Language was also changed regarding street accessibility, organization of standards, identifying the boundary area for temporary/seasonal uses, and ADA compliance.  Members discussed outside seating in the Foreside area only.  Mr. Balano suggested if the proposal were withdrawn, the comments could be incorporated into developing a limited trial area for outdoor seating, perhaps in the Foreside.
Chairman White stated there will be no vote on each item.  There will be an amendment, with changes, that will be voted on as a whole.  Mr. Kelly stated when this amendment is re-worked, based on the sense of the Board, the 25-foot setback will not be included.  Chairman White agreed.  Mr. Donnell noted that 99% of the amendment is still under review, and the Board still needs to deal with that.  General discussion followed regarding sidewalks, visual appeal, landscaping, etc. along the Route 1 corridor.
Chairman White stated this item will continue for further consideration with a revised draft and public participation.  Ann Grinnell asked about outdoor seating Town wide.  Mr. Kelly stated this will be reviewed, but it certainly won’t be Town wide.
David Lincoln suggested the rebranding could speak to the various segments of Kittery, whereby one size does not fit all, making each area unique.
Mr. Mylroie summarized the progress to date on the re-consideration of Item 1-B [non-conforming lots of record and wetlands boundaries amendments] following Town Council direction.  Mr. White suggested comments be withheld until the final version is presented.  

There was no public comment and the public hearing opened and closed at 7:15 p.m.  This item will be tabled to another date for review.

Break
ITEM  2 – Town Code Title 16 Land Use Development Code Amendments related to Open Space Preservation and Cluster Development – Public Hearing. The Kittery Town Planning Board is considering amending sections of Title 16 related to Open Space Preservation / and Cluster Development.

The Public Hearing opened at 7:20 p.m.
Lisa Comeau, Kittery Village, stated Kittery is not Portsmouth, New York or Boston, and it needs to be preserved.  Upon review of cluster development case studies in other areas, cluster development was known as “open space zoning to preserve open space while fostering thoughtful planned development” where two-thirds was preserved as open space while one-third was densely developed.  Open space could not include roads, sidewalks or other impervious surfaces.  The Homeowner’s Association would include covenants and easements and contribute toward the permanent maintenance of all open space areas.  Buffer strips and landscaping were required to protect abutting properties, and all open space and developed areas had to be identified on the plan prior to approval.  Chairman White explained the discussions underway regarding cluster and open space development recommend 30%-50% open space [depending on the zone], and that cluster development would be a permitted use with standard subdivision development a special exception use.  Ms. Comeau suggested the Town follow the lead of established cluster development projects and include buffer strips.  Other specifics were discussed and Chairman White stated these are still under discussion.  Ms. Comeau asked if it is legal to hand out samples of the zoning Ordinance that are not complete, resulting in a disservice to the general public.  Chairman White stated this is a proposed modification, and is not a misrepresentation of the Code, but a working document.  
Debbie Driscoll, Kittery Point, asked that the open space be greater than 15% in every zone allowing cluster development.  She also noted her objection to 60-foot buildings anywhere in Kittery.
Bill McCarthy, Adams Drive, asked where in the Ordinance 60-foot buildings are permitted. 
Mr. Balano noted Article XI, Mixed-Use Section allows for 60-foot buildings in the Business Park.

The Public Hearing closed at 7:52 p.m.
Mr. Mylroie explained that in a conventional subdivision there is currently no provision for open space.  The minimum proposed requirement would be 15%.  However, a developer would have to make a case for a conventional subdivision over a cluster subdivision if the proposed amendments are adopted.

Chairman White requested that future Board discussions be limited to one Ordinance amendment per meeting, and the open space/cluster amendment be priority as it is most consistent with the Comprehensive Plan.  Discussion of Route 1 issues should be lower on the list of amendments.  Further, no additional workshops should be scheduled prior to January 1.  Board members concurred they would prefer to have a tight product to deliver to Council rather than worry about meeting a time schedule.
This item was tabled for further discussion and to incorporate public comment.

Chairman White summarized:  

· Item 1-B [nonconforming lots and wetlands boundaries] will be heard at the next Board meeting;
· Cluster and open space amendments will be heard in January;
· Outdoor café amendments will be postponed until spring.
ITEM 3 – Town Quality Improvement Plan for Coastal Route 1 and Possible Town Code Title 16 Land Use Development Code Amendments – Post-Public Workshop Discussion – (continuation). The Kittery Town Planning Board is considering amending Title 16 to improve development in the Coastal Route 1 Kittery (Trading Post and Outlets Shopping Area) Commercial 1 Zone.  The Planning Board will discuss the November 3, 2011 meeting results and next steps. 
Board members concurred the meeting was well attended and participation in discussions strong.  The consensus was the improvement plan should be Town wide, not just Coastal Route 1.  Mr. White suggested this be a workshop only meeting and not be mixed in with other Board reviews, and recommended this be scheduled for the second scheduled meeting in January [January 26, 2012].
ITEM 4 – Town Planner’s Items –Kittery Community Center at Frisbee Common, Destination Marketing Program, Quality Improvement Plans Status, Town Plan Amendment for Pedestrian and Bicycle Way Plan, and Other.
Mr. Mylroie presented a request from Jim Nadeau for a continuation of the Roylos subdivision.  Discussion followed regarding the number of extensions that have been granted on this project.  Mr. Mylroie explained discussions with a property owner to acquire land for a septic system are still ongoing, and the legal agreements are not in place as yet.  Mr. White asked that a complete record of extensions be provided when the applicant appears again before the Board.  Mr. Donnell noted that the Ordinance requires developments to utilize Town utilities if available.  Though sewer may not be available to this project, water is available.  Mr. Kelly asked what is the final plan due date.  If the application date had lapsed, an extension could not be granted.  Without a timeline, it is difficult to follow the progress.
Mr. Kelly moved to grant a 90 day extension per Title 16.10.8.1.2 for the Roylos subdivision application, effective October 13, 2011.
Mr. Donnell seconded
Motion carries unanimously by all members present
Per the Bylaws, officer elections are held in December, and will occur at the December 8, 2011 meeting.
Mr. Kelly moved to adjourn
Mr. Balano seconded

Motion carried unanimously by members present
The Kittery Planning Board meeting of November 10, 2011 adjourned at 8: 27 p.m.
Submitted by Jan Fisk, Recorder – November 16, 2011

November 4, 2011

 

Dear Gerry Mylroie, Planning Board, and Town Council,

 

I sent a letter back on August 4th in support of some of the changes proposed for Coastal Route 1 in Kittery. Since then I have reversed my opinion 180 degrees. In addition there have been changes to the proposal that I also find suspect.

 

My main reason for opposing the development has to do with insuring the health of Spruce Creek. At first I could see how creating outdoor spaces would increase enjoyment and the appeal of the area. But these gains are not worth pursuing if the creek could be further compromised. I believe this would be inevitable with more intense traffic on its shores. No amount of stormwater management can abate the impact of more foot traffic in my view. Folks eating near the creek create more trash on a daily basis which is virtually impossible to keep up with. I know this from 25 years of experience. Spruce Creek was recently placed on the list of Maine’s most threatened waterways. Our first priority needs to be caring for this resource. This precludes the value of further development in my view. There is ample room in the commercial zone to develop north of the Haley Road intersection, so there is really no hardship.

 

Another proposal is widening sidewalks. I don’t think Kittery shopping lends itself to walking. In fact I think one of the strengths of the shopping in Kittery is that folks can drive from mall to mall. As a result they make larger purchases – come out of shops with huge bags full of merchandise that they would not purchase if they were planning or needing to walk. This is an advantage Kittery has over areas like Freeport in my view where one rarely sees cars full of merchandise. I believe Kittery sales are higher than those in Freeport and more than one expert has explained to me that this is the cause - the average sale simply being larger. Also, because there are long gaps between malls with no stores I don’t think most shoppers find walking appealing. I don’t think we will find hordes of folks filling these enlarged sidewalks as one does in Boston or Manhattan where there is interest every step of the way.

 

With both the bike path and wider sidewalks, where is the real estate going to come from? My hunch is greater encroachment on setbacks to the creek, which as I have argued, is not ultimately in our best interest as stewards of the resource. Certainly neither of my properties have room to add parking behind the buildings.

 

Lastly, I wonder if it is really the will of Kittery’s citizens to put further energy into developing the mall area. There are plenty of areas in town that have begun to be used more by local folks that can use such creative energy and investment – the intersection adjacent to the new York Hospital building and Wallingford Square come to mind.  Continuing to focus on the mall area feels like an insult to the true needs of the community.

 

In my previous letter I argued it would be great to allow tourists and shoppers to more fully enjoy Spruce Creek by allowing decks and docks. The problem with this approach is if we did it may not be much of a beautiful resource for folks to enjoy for long.

 

Sincerely,

 

Michael Landgarten

Bob’s Clam Hut

Robert’s Maine Grill




Attachment – Item 1








