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TOWN OF KITTERY, MAINE

APPROVED
PLANNING BOARD MEETING

September 8, 2011
Council Chambers 

Meeting called to order at 6:30 p.m.  
Board Members Present:  Earl Donnell, Thomas Emerson, Robert Melanson, Susan Tuveson, Russell White
Members absent:  David Kelly
Staff:
Gerry Mylroie, AICP, Town Planner

Mike Asciola, Assistant Town Planner
PUBLIC COMMENT – There was no public comment.
ITEM 1– 50 State Road Subdivision – Subdivision Plan – Site Walk Report / Sketch Plan Review -  Jeff Apsey, owner, proposes to renovate the existing building and barn and create three residential dwelling units and 4 studio/office units on a one acre lot located at 50 State Road (Tax Map 3 Lot 2) in the Business – Local (B-L1) Zone.
Ms. Tuveson noted there appears to be sufficient area for snow removal and storage in the rear of the property, room for parking on both sides of the parking area, as well as the room for a dumpster.  Mr. Apsey stated he did not want to place parking where the headlights would shine on the neighboring property, and believes he has enough parking without these additional spaces.   Mr. Emerson suggested overflow spaces be provided though they may face the neighboring property, and commented on the quality of the work to date.  Mr. Donnell asked how storm water will be captured to prevent runoff to Route 1 and potential standing in the catch basins.  Mr. Apsey noted there was little impact during a recent rain event, but his engineers will be looking at this issue.  Mr. White asked the applicant submit the proposed stormwater plan to the Planning Department and peer review engineers and report compliance to the Board.  Mr. Mylroie stated this will be done.
No action on this item was taken.
ITEM 2 - Clover Landing Subdivision - Subdivision Plan and Wetland Alteration Permit Amendments – Action.  Chinberg Builders, Inc., owner of the 14 lot cluster residential subdivision development, proposes wetland alteration mitigation via an allocation of land to be protected by a conservation easement. The site is located and accessed off Haley Road and situated in the Residential - Rural (R-RL) Zone. The subdivision consists of the existing parcels identified as Tax Map 48 Lot 8 and Tax Map 61, Lot 29. The owner’s agent is Jeff Clifford, PE, with Altus Engineering. 

Jeff Clifford summarized the proposed subdivision, identifying the wetland areas.  Mr. Clifford explained the project has received MDEP permit approval for stormwater management and wetland impacts.  Per ordinance Section 16.9.36.9.B.4.b, the wetlands preservation account is to provide for wetland preservation at the project site.  The project has provided 16.62 acres of common open space, and the MDEP’s permitting process includes deeded buffers in and adjacent to the site wetlands, thus meeting the spirit and intent of the ordinance’s wetland requirements.  Also, Section 16.9.3.9.B.4.c states that “…fees or developable land or combination thereof…will be used to replace lost wetlands and wetland functions.  Where the MDEP and this Code require and the Planning Board has approved a mitigation plan, such plan is deemed to satisfy Town Standards”.  Based on the preservation of significant land area abutting the wetlands and the subdivision, the project meets Town Standards, and requests the escrow funds submitted by the applicant be returned.  
Mr. White asked if the 16.62 acres set aside as common open space is a new proposal or part of the original proposal.  Mr. Clifford stated it was always the intent, but the identification of the areas is part of this new request.  Mr. Clifford stated the common open space is owned by the homeowner’s association.  Mr. White asked what if the association decided to turn this area into a soccer field.  Mr. Clifford stated this would be allowed with a MDEP deeded easement, and will monitor its use, with the association providing a report to the MDEP every five years.  
Earldean Wells, Conservation Commission, noted many of the wetlands in Kittery have been impacted or filled completely over the years.  The ordinance was weak and efforts were made to require developers to become more innovative in the preservation wetland areas, while still allowing for development.  The point of impact fees at $4.00 per square foot creates an incentive to avoid wetlands, rather than filling them at the old $.10 per square foot.  This fee was arrived at through discussions with the MDOT, using their formula for wetlands impact assessment.  While MDOT figured $8-$11 per square foot, the Commission believed an increase to $4 per square foot would be fairer.  The ordinance states fees received must stay within the project area if possible, but if not, must be used within the same watershed as the proposed alteration.  Ms. Wells noted the Conservation Commission does not receive impact fees.  Mitigation fees are placed in a fund and expended through Council action in accordance with the ordinance.  Ms. Tuveson asked what the developer has not done that would justify a fee.  Ms. Wells explained that, seven months ago, a fee was to be assessed on this project, per Section 16.9.3.9.3.  Since then, a new Section 16.9.3.9.4.c, allows for “Fees or developable land or a combination thereof…”  Ms. Tuveson noted this is now part of the ordinance by which the Board must consider.  Ms. Wells agreed, but noted the fees are the deterrent to impacting wetlands, and this project is impacting 5,340 square feet of wetland area.  Ms. Tuveson stated this project has received MDEP approval, and asked what has this developer done that would justify a fee on this applicant.  Ms. Wells explained the developer has set aside land they don’t want or can’t develop.  Ken Fellows asked who enforces the easement on the open space.  Mr. Clifford explained that there is a certain amount of area set aside to satisfy the MDEP buffer requirements.  The MDEP is party to this easement and can enforce it.  In addition to the required area, over 10 additional acres have been included to protect the wetlands.  Over four acres of developable area within the open space were identified.  Don Moore, Conservation Commission, asked where the 5,000 square feet of wetland impact are located.  [Mr. Clifford referenced a plan highlighting these areas]  Phyllis Ford stated MDEP oversight is not sufficient, that the burden for protecting these areas should not be on neighbors or abutters when MDEP enforcement is needed.  Mr. White concurred that the Town does not have mechanisms in place to ensure the protection of wetlands, even those included in development covenants.  Ms. Ford suggested that regular inspection by an engineer with summary reports to the Board could provide a strong level of oversight, with the burden on the developer to adhere to requirements.  Ms. Wells summarized that once the wetlands are impacted, they are lost forever, and the Board should carefully consider their actions by not enforcing the monetary fees as allowed by ordinance.  Board discussion followed regarding areas of impact, fees and ordinance language regarding mitigation, and open space set aside for this project.  Mr. Donnell suggested there should be some compensation for crossing the wetland, in addition to the open space land that has been set aside, though perhaps not the full $21,000.  Mr. Mylroie suggested if the Board needs additional time to consider this, a decision could be made at the next Planning Board meeting.  

Mr. Emerson moved to table this item to a later date.

Ms. Tuveson seconded

Motion carried unanimously by all members present

ITEM 3 – Town Code Title 16 Land Use Development Code Amendments – Post Public Hearing Workshop Discussion (continuation). The Kittery Town Planning Board is considering amending several sections of Title 16 related to:

(i) Economic Development in the Coastal Route 1 Kittery (Trading Post and Outlets shopping area) Commercial 1 Zone, Kittery Foreside/Business Local – 1 Zone, Business Park Zone, and the  Commercial – 3 Zone (west of Route 1 By-Pass);

(ii) Development Review and Approval via Contract Zoning; and 

(iii) Open Space Preservation and Conservation in the Residential Rural Zone and Residential Suburban Zones.   

Mr. White explained this is a workshop to discuss Title 16 Code Amendments where audience and Board members may provide insight, ask questions and gain information.  These amendment proposals may or may not be supported by Board members, there has not been a vote on any of these issues up for discussion, and they have not been to Council.

(i) Economic Development in the Coastal Route 1 Kittery Commercial 1 Zone, Kittery Foreside/Business Local – 1 Zone, Business Park Zone, and the Commercial-3 Zone 
Mr. Mylroie provided a short presentation on the areas in Town covered under item (i) and Economic Development within the community, and provided a historical perspective on the basis, process and involvement by which these amendments have evolved.  Mr. White suggested the issue of Contract Zoning not be discussed at this time as the Board has not had an opportunity to fully understand this method of development.

Rich Balano, 3 Oxpoint Drive, expressed his concerns about raising building height allowance from 40-60 feet, noting the Comprehensive Plan states “It is the intention of the Update Committee, that the development regulations such as setbacks, building coverage rations, building height restrictions and similar provisions remain unchanged unless there are specifically discussed in Plan.”  Additionally, the Comprehensive Plan lists “…local goals to protect environmentally and ecologically sensitive scenic areas, and pursuant to these goals, Town policies are to focus on directing development to vacant, underutilized areas..” and on page 127 “Commercial development should not be permitted to occur in the shorefront areas that are predominantly residential.”  An amendment to the Comprehensive Plan should occur before changes in the ordinance that contradict the Comprehensive Plan.  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Balano’s testimony.  An estimated 30 hands were counted.
Ann Grinnell, Haley Road, agrees with Rich Balano.  Ms. Grinnell stated she is not against development, but is against re-development in the Spruce Creek and Route 1 area.  According to the Planner, if this area is developed, the property values will increase and will help pay for the bonds for the recreational center and two schools.  That area is located in a TIF and taxes will not help pay for municipal bills.  The Town Council did not vote for a new fire truck so the Town could add 60-foot buildings.  The inclusion of trolleys along Route 1 will lead to trolleys to Pepperrell Cove, Fort Foster and so on.  Increased development will increase traffic impact on small roads accessing Route 1.  The Growth Management Committee has 11 members working on the 2002 Comprehensive Plan.  Ms. Grinnell has volunteered to serve and the Committee needs another member.  Mr. White asked for a show of hands in the audience who are in agreement with Ms. Grinnell’s testimony.  An estimated 30 hands were counted.  

Jeff Diefendorf, Hartley Farm Lane, noted that Spruce Creek is mud most of the day and the proposed recreational docks will not be over water.  He is opposed to reducing the distance from the Creek to install new pedestrian areas.  As an endangered body of water, much of the runoff that threatens the Creek is from the Route 1 area.  Any increase in traffic and the use of small boats will bring more pollution to the Creek.  The possibility of small development will bring significant risk of endangering Spruce Creek.  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Diefendorf’s testimony.  An estimated 30 hands were counted.
Susan Emery, School Lane, stated her opposition to any building height increase.  She noted her support of decks and outside cafes on the parcel near the Spruce Creek bridge, if setbacks are not violated and the Creek is protected.  Limited trolley use could be beneficial, in lieu of additional parking lots, while bringing increased business to the Foreside and Pepperrell Cove.  Her primary interest is supporting the Comprehensive Plan and preserving Spruce Creek.  The use of water transportation to Pepperrell Cove or for coastal sightseeing could be an economic asset.  Mr. White asked for a show of hands in the audience who are in agreement with Ms. Emery’s testimony.  An estimated 10 hands were counted.

Martha Peterson, Kittery, what the Planner has described is what every community in the country would like to have.  However, the coast of Maine is a watershed and she would prefer to stay away from Spruce Creek.  Mr. White asked for a show of hands in the audience who are in agreement with Ms. Peterson’s testimony.  An estimated 30 hands were counted.

Phyllis Ford, Bond Road, spoke of natural land space as buffers that act as sponges to pick up water and runoff, protecting waterways.  When these spaces are paved, the runoff goes directly into a waterway.  Almost 50% of Kittery and Kittery Point belong to a 10 square mile watershed extending to Elliot.  More than half of the rain that falls on Kittery goes into Spruce Creek, and Kittery has an impervious surface of 15%-16%.  This watershed cannot handle more parking spaces or development unless it is taken from somewhere else.  Mr. White asked for a show of hands in the audience who are in agreement with Ms. Ford’s testimony.  An estimated 30 hands were counted.

Dennis Estes, Goodman Road, spoke with the Town Planner and acknowledged much of the discussion is ideas and concepts.  He stated the Board is intuitive enough to consider the issues discussed tonight when contemplating changes in the Spruce Creek area, and appreciates the effort of the Planner and Planning Board in considering changes to benefit Kittery.  If done correctly, he supports TIF and Contract Zoning.  He noted that he has pictures of the historic hotels in Kittery Point showing 4-5 story buildings which, with 10-12 foot ceilings, would be in the 60-foot height range under discussion.  It’s time for some new ideas and be more creative.  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Estes’ testimony.  An estimated 5 hands were counted.

Gay Lakin noted the property behind the Weathervane has failed to be re-zoned numerous times by the will of the people.  Ultimately, whatever is decided on these by the Planning Board will go to the people for a final say.  Mr. White asked for a show of hands in the audience who are in agreement with Ms. Lakin’s testimony.  An estimated 35 hands were counted.

Bruce Lakin, Oxpoint Drive, the development of the parcel behind the Weathervane has been turned down six times in 23 years.  The Contract Zoning referendum was turned down 2-1.  [Further testimony was inaudible]  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Lakin’s testimony.  An estimated 20 hands were counted.

Terry Gagner, Weathervane Seafood, owner of parcel behind the Weathervane, noted Mr. Mylroie has done considerable work regarding economic development and growth in the Town.  He discussed the values of various properties in Kittery, the Mall area vs. other areas in Town.  Based on input, he stated he has no interest in commercial development of his property behind the Weathervane, and it is ‘off the table’.  However, some of the other ideas for re-development should be strongly considered, including areas that can support building heights of 60 feet, so there is a greater tax base for the Town than just shopping areas.  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Gagner’s testimony.  An estimated 20 hands were counted.
Chad Ledger, Crockett Neck Road, related his experience in Switzerland regarding development and building aesthetics.  He suggested the Town consider what they would like to see aesthetically, and does it meet the character and needs of the community.  Utilizing methods to give people a visual idea of a proposal and its size would be beneficial.  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Ledger’s testimony.  An estimated 10 hands were counted.
Pat Dugrandpre, Kittery Point, stated in 20-25 years the water level will be changing, and decks and similar proposals along the water’s edge will be impacted.  Mr. White asked for a show of hands in the audience who are in agreement with Ms. Dugrandpre’s testimony.  An estimated 15 hands were counted.
Tom Hibschman, Kittery Point, in contact with scientists from the UNH Climate Change Center, the predicted rise in ocean water level by the year 2100 will be 1.4 meters (4 feet).  He described a development behind him where the developer did not follow the plan and nothing was done, and property was cleared to the boundaries of the Rachel Carson refuge with no Town action.  He expressed his concern regarding code enforcement in Kittery, where there are apparently no consequences for code violation.  Mr. White asked for a show of hands in the audience who are in agreement with Mr. Hibschman’s testimony.  An estimated 30 hands were counted.
[Not identified], expressed her satisfaction in seeing this level of participation in the Town review process.  Mr. White asked for a show of hands in the audience who are in agreement with this testimony.  An estimated 20 hands were counted.
[Not identified], spoke about the old historic hotels, noting that three of the four were three story hotels with some towers.  The Parkfield Hotel was higher, but appears less than 60 feet.  In a town this old and small, large commercial buildings would change its character.  
Phyllis Ford, announced that individuals can be included on email lists from Boards and committees regarding activities.  She requested agenda items and related information be posted in language that can be understood.
[Not identified], reminded the audience of the 2002 developments in the Mixed Use Zone that were not in compliance with the Comprehensive Plan.  These projects were defeated.
Tim Case, Kittery, spoke regarding tax valuation and receipts on depreciated properties, and the process of economic development in Kittery.  He cited the need for development that produces higher paying jobs with benefits such as office and light industrial jobs vs. retail and entertainment jobs that are lower paying.  Mr. Case stated is a member of the Growth Management Committee and he will be sharing his thoughts regarding job development when the discussion arises.  Mr. White noted that a business park has been developed, but no one has taken advantage of the location.  Mr. Case noted that up to one million square feet of commercial development could occur in areas identified by the Comprehensive Plan, such as the Route 1 bypass south of the Traffic Circle and downtown area, such as York Hospital.  The Business Park is in the Spruce Creek Watershed and noted he would not like to see development at that location, contributing to parking lots with runoff.  While the ordinance allows for that and other kinds of development (e.g. the TIF), community interaction indicates it is not wanted.
Terry Gagner responded to the comment regarding tax valuations.  He cited 78 Government Street building has an assessed value of $500,000, or $7,500 in annual property taxes.  The Bose building has an assessed value of $4.5 million, and $67,000 in annual property taxes after depreciation.  The valuation of commercial properties in Kittery is based on the property income to the owner.  The Town could work with the property owners to provide better, low-impact uses of these properties, such as small additions or allowing different uses of these buildings, which could add a 10-15% increase in valuations and make the outlet mall areas more enjoyable and in keeping with community values.
(ii) Development Review and Approval via Contract Zoning.

This was discussed briefly earlier in the meeting and will not be further discussed at this time, to allow for further Board review and discussion.

(iii) 
Open Space Preservation and Conservation in the Residential Rural Zone and Residential Suburban Zones.

This item was not discussed. 

Mr. Donnell noted he has served on the Comprehensive Plan and Open Space Committee, and appreciates the kind of public input he has seen over the years.  

Mr. Melanson announced he will be withdrawing from the Growth Management Committee.  A Planning Board representative will be needed on this Committee.
Minutes:  August 25, 2011

Ms. Tuveson moved to accept the Minutes of August 25, 2011 as corrected
Mr. Emerson seconded
Motion carries unanimously by members present.

Ms. Tuveson brought up the idea of emails and plain language communication with the general public.  Mr. White stated emails would be strictly informational, with no dialogue exchanged.  

ITEM 4 – Town Planner’s Items –Kittery Community Center at Frisbee Common, Destination Marketing Program, Quality Improvement Plans Status, Town Plan Amendment for Pedestrian and Bicycle Way Plan, and Other.

Mr. Mylroie asked if the Board would prefer to have the discussion on Open Space as a public hearing or workshop.  Mr. White stated he would prefer to have time as a Board to discuss these items first, as a public hearing implies Board endorsement.  In regard to Contract Zoning, Mr. Emerson suggested that special exception uses could be utilized without resorting to Contract Zoning.  Mr. White suggested Contract Zoning in other communities be researched as well.  General discussion followed regarding the Comprehensive Plan and Contract Zoning, including community sentiment, and the process for consideration and adoption.   
Mr. White moved to adjourn

Mr.  Melanson seconded
Discussion:

-Ms. Wells asked if Clover Landing will be before the Board for decision.  Mr. Mylroie stated they would be, and the Board can determine if action will be taken at that time.  Mr. White and Ms. Tuveson noted they felt more deliberation is needed on this item.

-Mr. Donnell asked if the 50 State Road proposal has been sufficiently prepared to appear before the Board, or would it need additional modification for a resubmittal.  Board members concurred that previous discussion seemed ambiguous.
Motion carried unanimously
The Kittery Planning Board meeting of September 8, 2011 adjourned at 9:15 p.m.
Submitted by Jan Fisk, Recorder – September 21, 2011.
