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TOWN OF KITTERY, MAINE

APPROVED
PLANNING BOARD MEETING

July 14, 2011
Council Chambers 

Meeting called to order at 6:08 p.m.  
Board Members Present:  Robert Melanson, Earl Donnell, Russell White, David Kelly, Susan Tuvenson, Thomas Emerson
Members absent:  George Burke
Staff:
Gerry Mylroie, AICP, Town Planner
Minutes:  June 23, 2011
Mr. Melanson moved to accept the minutes of June 23, 2011 as amended
Mr. Kelly seconded
Motion carries unanimously by members present.
PUBLIC COMMENT – There was no public comment.
ITEM 1– Barters Creek Subdivision – Residential Shared Use Seasonal Pier Project – Public Hearing / Review /Action. The owners the Barters Creek Subdivision, a previously Town approved subdivision(3/10/1988), propose to construct a shared use seasonal pier on a commonly owned lot (Map 35 Lot 3-10) projecting into Barters Creek. The applicant is Brett Fullerton.

Greg Ulrich, Barters Creek Subdivision Association, summarized the request for a seasonal, removable dock and swimming platform.
Public Hearing opened at 6:17 p.m.
Earldean Wells asked how floating dock and platform would be removed.  Mr. Ulrich stated they would be removed manually and stored behind the stone wall, up and away from the high water line.  Debbie Driscoll, neighbor, requested there be no motorized boats allowed.  Mr. Melanson asked about using motorboats on Barters Creek.  Discussion followed regarding boating from Barters Creek to Spruce Creek, through a sluiceway.  Mr. Donnell noted the application had been amended to request up to two motorized boats at any given time, and no personal watercraft (jet skis), would be permitted.  
Public Hearing closed at 6:32 p.m.
Board members discussed the possible use of motorized boats at the location.  Mr. Ulrich stated he did not know of anyone currently wishing to use motorboats, but would like to reserve the right to have up to two motor boats at any one time.  Ms. Tuvenson asked how the board would proceed with the amended request for motorboats.  Mr. White explained the Board could place a condition regarding use of motorboats, but was not sure the Board had the authority to do so.  Mr. Emerson concurred and noted no one would enforce a motorboat restriction.  Mr. Kelly suggested the use of motorboats could be self-policing, given the depth of the water at the shoreline.  Mr. Ulrich stated they are not asking for any special consideration by the Board, but asking for approval of the same uses that are already present on Barters Creek.  Mr. White suggested the statement on the amended application regarding motorboats be stricken, but retain the restriction on jet skis.  Mr. Emerson asked that a condition regarding storage location be included in the Board’s approval.
Findings of Fact:
NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings as required by Section 16.10.8.3.4.R. and as recorded below:
	R.
In Shoreland, Resource Protection or Commercial Fisheries/Maritime Use Overlay Zones.  The proposed use will:

	1.
maintain safe and healthful conditions;
	The proposed development does not appear to cause unhealthy or unsafe conditions.

	Vote:   6   in favor   0   against   0  abstaining

	2.
not result in water pollution, erosion or sedimentation to surface waters;
	The proposed development is located upon a stable upland area within the wetland/water body setback. 

	Vote:   6   in favor   0   against   0  abstaining

	3.
adequately provide for the disposal of all wastewater;
	Not Applicable

	Vote:   6   in favor   0   against   0  abstaining

	4.
not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	5.
conserve shore cover and visual, as well as actual, points of access to inland and coastal waters;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	6.
protect archaeological and historic resources;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	7.
not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ maritime activities district;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	8.
avoid problems associated with floodplain development and use; and
	Not Applicable

	Vote:   6   in favor   0   against   0  abstaining

	9.
is in conformance with the provisions of this Code.
	The proposed expansion is in conformance with the code.

	Vote:   6   in favor   0   against   0  abstaining


Conditions of Approval:  

1. No personal watercraft (jet skis) will be permitted;

2. Off season storage of dock and platform shall be upland of the stone wall.

Decision – move to approve the Findings of Fact, acknowledge their reading, hereby incorporate them into the meeting minutes, record their unanimous approval by the Planning Board members present unless otherwise noted, approve the plan with any conditions noted, and authorize the Planning Board Chair to sign the Plan upon confirmation by the Town Planner of Final Plan compliance with Final Plan approval requirements and any Plan note conditions.
Vote:   6   in favor   0   against   0   abstaining

ITEM 2 - 6 Red Mill Lane – Shoreland Overlay Zone Project - Public Hearing / Review /Action. Jeffery Schneier, owner and applicant, proposes to increase the volume of a nonconforming residential structure located within the wetland and water body setback in the Shoreland Overlay Zone, according to section16.7.3.5.1, Expansion. The site is located at 6 Red Mill Lane in the Residential – Urban (R-U) Zone and identified as Tax Map 8 Lot 28.
Mr. Emerson noted he is a friend of the applicant and worked with the applicant only to establish volume and square footage increase calculations, but felt he did not need to recuse himself from deliberation.  Board members did not object.
Mr. Schneier summarized his request and method for calculations, and stated there were no other changes to the property other than those before the Board.
Public Hearing opened at 6:38 pm
Earldean Wells asked about the notation regarding demolition percentage for dormers.
Jeff Schneier, applicant, explained the removal of the eaves to add the dormers represented less than 50% demolition of the total structure.
Public Hearing closed at 6:45 pm

Mr. Emerson requested that the volume and square footage increases be included on the property tax card for future reference and information.  Mr. White suggested this requirement should be included in the Town’s ordinance.

Findings of Fact:
NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings as required by Section 16.10.8.3.4.R. and as recorded below:
	R.
In Shoreland, Resource Protection or Commercial Fisheries/Maritime Use Overlay Zones.  The proposed use will:

	1.
maintain safe and healthful conditions;
	The proposed development does not appear to cause unhealthy or unsafe conditions.

	Vote:   6   in favor   0   against   0  abstaining

	2.
not result in water pollution, erosion or sedimentation to surface waters;
	The proposed development is located upon a stable upland area within the wetland/water body setback. 

	Vote:   6   in favor   0   against   0  abstaining

	3.
adequately provide for the disposal of all wastewater;
	Not Applicable

	Vote:   6   in favor   0   against   0  abstaining


	4.
not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	5.
conserve shore cover and visual, as well as actual, points of access to inland and coastal waters;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	6.
protect archaeological and historic resources;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	7.
not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ maritime activities district;
	No impact is expected.

	Vote:   6   in favor   0   against   0  abstaining

	8.
avoid problems associated with floodplain development and use; and
	Not Applicable

	Vote:   6   in favor   0   against   0  abstaining

	9.
is in conformance with the provisions of this Code.
	The proposed expansion is in conformance with the code.

	Vote:   6   in favor   0   against   0  abstaining


Conditions of Approval:  None

Decision – move to approve the Findings of Fact, acknowledge their reading, hereby incorporate them into the meeting minutes, record their unanimous approval by the Planning Board members present unless otherwise noted, approve the plan with any conditions noted, and authorize the Planning Board Chair to sign the Plan upon confirmation by the Town Planner of Final Plan compliance with Final Plan approval requirements and any Plan note conditions. 
Vote:   6   in favor   0   against   0   abstaining

ITEM 3 – Town Code Titles 15 Buildings and Construction and 16 Land Use Development Code Amendments – Public Hearing / Decision. The Kittery Planning Board proposes to amend several sections of Title 15 and 16 related to Administrative Corrections/Formatting per Code re-codification review, Economic Development in the Coastal 1 Kittery (Trading Post and Outlets shopping area) Commercial 1 Zone, Economic Development in Kittery Foreside in the Mixed Use-Kittery Foreside Zone, Open Space Preservation and Conservation in the Residential Rural Zone (northern areas of Kittery) and Residential Suburban Zones, Non-Conformance and Waiver  updates, Transportation and Circulation Pedestrian Way and Right of Way Use improvements in Business Zones, and  Kittery Memorial Circle Improvement.

Public Hearing opened at 6:50 p.m.
Bill McCarthy presented a letter from Dave Durling (attached) stating he was opposed to the proposed building height change of 60 feet, and included reference and suggestions for buffer strip and side yard code changes.  [The letter was read into the record by Chairman White].
Ken Markley suggested the requirement for endorsement by the York County Soil and Water Conservation Service be removed as the DEP manual is followed by engineers providing these reviews and reports.  Additionally, the requirement for wetland boundary markers, as set forth in Title 16.93.3.2, appears to have duplicative names, and suggested that only wetlands most likely to be impacted receive such markers.  Mr. Markley also recommended the mean high tide in Kittery be established as ‘elevation 6’.
Earldean Wells suggested the following change be made to Title 16.3.2.11.3.c.f.3.b.

In order to conserve shore cover, contiguous areas of plant material, as set forth by the Kittery Design Handbook or the Town’s review engineer, be retained and planted, and existing trees retained, wherever practicable in the setback.

Craig Wilson recommended the following changes:

1. In Section 16.8.25.3.C there is reference to Sections 16.8.24.4.1 and 16.8.24.4.2, and these sections do not exist.  He proposed this reference be changed to See Section 16.8.25.5 Development Standards.
2. The Board of Appeals is operating without article power to allow expansions or enlargements as the new ordinance has moved all such expansion language into the Shoreland and Resource Protection Zones section only.  Currently, the Board of Appeals is making expansion determinations based on past precedence because of this administrative error.  He recommended the same language regarding expansion in the Shoreland Zones needs to be reflected separately in the ordinance for application town-wide.
3. Reference to the Board of Appeals in Section 16.7.3.4.5 should be removed, and this section moved to Section 16.7.3.5, Nonconforming Structures in Shoreland and Resource Protection Zones.
4. The following should be included in the proposed Section 16.7.3.4.6 for Nonconforming Structures Repair and Expansion outside of the Shoreland and Resource Protection Zones (final sentence) :
In reviewing all such applications for expansion or repair, the Board of Appeals will use the criteria established in Section 16.6.6.2, provided that such changes will not result in setbacks less than those already existing.

5. Section 16.7.2.6 Single Noncontiguous Lots should be removed as it is repeated in Section 16.7.3.5.10 Contiguous Lots – Vacant or Partially Built.

Mr. Wilson had additional recommendations that are administrative in nature, and could be reviewed at another time.

Donald Gray, 19 Adams Drive, stated his opposition to the proposed increase in building height to 60 feet, noting his concern about water runoff onto his property by large scale developments.  Chairman White explained that large developments must demonstrate there will be no adverse impact on adjacent properties, including water runoff, to receive Board approval.
Bill McCarthy, 27 Adams Drive, opposed the proposed reduction of 15 on-street parking spaces Town wide.  Mr. White stated he recalled this would apply in areas where parking is at a premium, specifically the Foreside area.  If this is applied Town-wide, some businesses would not be required to provide any parking.  Mr. McCarthy stated the current parking requirements appear adequate.  He read from the 1999 Comprehensive Plan (page 36) stating, To insure that all economic growth is fiscally and environmentally sound and is in the keeping of the character of the community and The Town shall review and revise its development regulations for nonresidential development to ensure that all new development is of high quality, environmentally sound, and of a character that is appropriate for Kittery.  The development standards of the Mixed Use District shall serve as a model for this review.  The maximum building height in the Mixed Use District is 40 feet.  The Plan also states, The Town should accommodate limited economic growth that are environmentally appropriate.  He stated the proposal to allow buildings of 60 feet in height will not meet these Comprehensive Plan recommendations.  Mr. McCarthy also noted the proposed definition of Building Height will allow buildings to increase over the allowable height.
Debbie Driscoll, Kittery Point, asked if there is adequate fire equipment to handle a 60 foot building, and believed this height proposal is too high for Kittery.

Mr. Mylroie referenced the Simon Properties letter (attached) requesting the Board meet with Simon Properties regarding proposed ordinance changes prior to adopting those changes.
Public Hearing closed at 8:05 p.m.
Further Board discussion regarding this item continued following Items 4 and 5.
Break

ITEM 4 – Auto Spa – 420 US Route 1 - Site Plan – Final Plan – Public Hearing / Action. Woods Family Inc., owner, proposes to construct a 2,500 square feet car wash with seven vacuum bays, 2 employee parking spaces and access drive at 420 US Route 1. The site is located in the Mixed Use (MU) Zone and identified as Map 50 Lot 12. The owner’s agent is JoAnn Fryer, PE with CLD Consulting Engineers. 
JoAnn Fryer, CLD Consulting Engineers, summarized the project’s approvals and waivers to date, and updates/revisions to the site plan per CMA and Board recommendations.  In discussions with the abutter, an agreement was reached regarding buffering to be included as a condition of approval.  Hours of operation have been included as a plan note.  Waiver requests were discussed for Board action.
Public Hearing opened 8:20 p.m.
Earldean Wells asked about utilizing the same tree varieties along the front of the property and site distances.
Ms. Fryer stated the trees are set back behind the site line and will not impede visibility.  
Mr. White asked a Life Maintenance note be included on the plan requiring maintenance of the landscaping as depicted for the life of the project.  
Public Hearing closed at 8:27 p.m.
Mr. White asked about the location of the sidewalk as shown.  Mr. Mylroie stated a 10 foot easement has been granted by the applicant and is included on the Landscape Plan and in the Findings of Fact.  Ms. Fryer noted the split rail fence will be replaced with a timber guard rail.  David Woods explained that the abutter requested the development be screened from her residence, and this will be accommodated through the use of shrubs, fencing and grading.  
Mr. Kelly moved to grant a waiver to Section 16.3.2.13.D.4 – Screening of parking from Route 1.
Ms. Tuvenson seconded

Motion carries unanimously by all members present

Mr. Kelly moved to grant a waiver to Section 16.3.2.13.D.5.B.4 – Overhead doors located on side and rear of property.
Mr. Melanson seconded

Motion carries unanimously by all members present

Mr. Kelly moved to grant a waiver to Section 16.8.8.1.D.2 – Stormwater drainage increase of 25% to accommodate upstream drainage.
Mr. Melanson seconded
Motion carries unanimously by all members present

Mr. Kelly moved to grant a waiver to Section 16.3.2.13.6.A.3 – 50-foot landscape strip.

Mr. White seconded

Motion carries unanimously by all members present

Findings of Fact:
NOW THEREFORE, based on the entire record before the Planning Board, the Board makes factual Findings as required by Section 16.36.070.C.1. and as recorded below:
A.
Plan Conforms with Local Ordinances and Plans 

Vote of   6   in favor   0   against   0   abstaining

B.
Freshwater Wetlands Identified 

Vote of   6   in favor   0   against   0   abstaining

C.
River, Stream or Brook Identified 

Vote of   6   in favor   0   against   0   abstaining

D.
Sufficient Water Supply  

Vote of   6   in favor   0   against   0   abstaining

E.
Municipal Water Supply Available

Vote of   6   in favor   0   against   0   abstaining

F.
Sewage Disposal Adequate 
Vote of   6   in favor   0   against   0   abstaining

G.
Municipal Solid Waste Disposal Available 
Vote of   6   in favor   0   against   0   abstaining

H.
Water Body Quality & Shoreline Protected 
Vote of   6   in favor   0   against   0   abstaining

I. Groundwater Protected. 
Vote of   6   in favor   0   against   0   abstaining
J.
Flood Areas Identified and Development Conditioned 
Vote of   6   in favor   0   against   0   abstaining

K.
Stormwater Managed
Vote of   6   in favor   0   against   0   abstaining

L.
Erosion Controlled
Vote of   6   in favor   0   against   0   abstaining

M.
Traffic Managed
Vote of   6   in favor   0   against   0   abstaining

N.
Water and Air Pollution Minimized 
Vote of   6   in favor   0   against   0   abstaining

O.
Aesthetic, Cultural and Natural Values Preserved
Vote of   6   in favor   0   against   0   abstaining

P.
Applicant Financially and Technically Capable
Vote of   6   in favor   0   against   0   abstaining

NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based on these Findings determines the proposed Development will have no significant detrimental impact, and the Kittery Planning Board hereby votes to grant Approval for the Development at the above referenced property, contingent upon the following waivers and conditions per Title 16. 

The following waivers were granted:

1. 16.3.2.13.D.4 – Screening of parking from Route 1 – Granted July 14, 2011.
2. 16.3.2.13.D.5.B.4 – Overhead doors located on side and rear of property – Granted July 14, 2011.

3. 16.8.8.1.D.2 – Stormwater drainage increase of 25% to accommodate upstream drainage – Granted July 14, 2011.

4. 16.10.5.2.C.8 – High intensity soil survey – Granted June 23, 2011

5. 16.10.5.2.C.6 – YCSWCD review and endorsement of the stormwater management plan – Granted June 23, 2011.
6. Section 16.3.2.13.6.A.3 – 50-foot landscape strip – Granted July 14, 2011.
Conditions of Approval:
1. Prior to issuance of a Building Permit, the Applicant must submit a copy of any other local, state and/or federal permits required to the Town Planner and Code Enforcement Officer.

2. Prior to the commencement of grading and/ or construction within a building envelope, the owner and/or developer must stake all corners of the building disturbance area. This temporary boundary must remain in place until the Code Enforcement Officer determines construction is completed and there is no danger of damage to areas that are, per Planning Board approval, to remain undisturbed. 

3. Prior to the issuance of a Building Permit by the Town’s Code Enforcement Officer, the Developer must submit to the Town Planner a Performance Guarantee and/or an escrow account in an amount and form acceptable to the Town Manager to pay for any required improvements and/or field inspections. 

4. Prior to the issuance of a Building Permit by the Town’s Code Enforcement Officer, the Developer must submit to the Town Planner a recorded copy of the Plan and all related legal documents that may be required including declarations and easements including a ten foot wide pedestrian way/sidewalk easement across the Route 1 frontage.  

5. Prior to the issuance of building permit by the Code Enforcement Officer, the Developer must  obtain Kittery Fire Chief approval of the building plan’s fire and life safety issues including any of the requirements of Article XXII. Sprinkler Systems. 
6. Any required Fire Lane shall be kept clear of snow and debris. Any Fire Lane pavement striping shall be re-painted at least every two years.

7. Prior to the commencement of work for the sewer system, the Developer must obtain the required connection permit and pay the appropriate fees. 

8. Signing of this instrument by the Planning Board constitutes approval. A period of one year is hereby set forth for the guaranty time within which required improvements must be completed.

9. Upon completion of site work, if requested by Mrs. Wilson, the abutter to the south, a fence with any needed vegetation will be installed at the applicant’s expense on the abutter’s property to block any views of her home from the car wash.

Accordingly, the Planning Board hereby moves to:

1.
Approve the Findings of Fact in the “Findings of Fact/Plan Review Notes”,

2.
Acknowledge their reading,

3.
Hereby incorporate them into the meeting minutes by reference,

4.
Record their unanimous approval by the Planning Board members present (or as may be individually voted upon by the Board),

5.
Approve the Final Plan with the conditions of approval, and authorize the Planning Board Chairman to sign the final Plan upon confirmation by the Town Planner of final Plan compliance with final Plan approval requirements and Plan note conditions. 

Vote:   6   in favor   0   against   0   abstaining
Mr. Woods asked if the Life Maintenance note requires a like-for-like replacement of vegetation, because the loss of a large caliber tree would be very expensive to replace.  Mr. White responded the life maintenance note states ‘as depicted’, referencing a young tree, so a reasonable replacement would be expected.
ITEM 5 – Clayton Lane Subdivision - Preliminary Plan - Acceptance/Scheduling Public Hearing.–. Josh Abbott, owner proposes a 3 lot residential subdivision development. The site is located at 25 Remicks Lane. (Map 65 Lot 12) situated in the Residential - Rural (R-RL) Zone. The owner’s agent is Ken Markley, with Easterly Surveying, Inc.
Ken Markley summarized the proposal, including a 730-foot cul-de-sac with a hammerhead.  The applicant is requesting a waiver from road width requirements at the wetland crossing where there is an existing road.  Rather than disturb the wetland area, the waiver is requested for an 85 foot strip that crosses the wetland only.
Mr. Kelly moved to find the application substantially complete and to schedule a public hearing.
Mr. Emerson seconded
Motion carried unanimously by members present.
Item 3 Continuance:

Based on verbal and written testimony presented, the Board postponed further discussion and possible action on Title 16 changes to the next Planning Board meeting.  Mr. Donnell suggested the Board review and discuss revisions in a workshop rather than at a public hearing when they are not familiar with the revisions before them.  A minimum 1 ½ hours will be scheduled for ordinance review at the July 28, 2011 meeting.
ITEM 6 – Town Planner’s Items – Kittery Community Center at Frisbee Common, Destination Marketing Program, Quality Improvement Plans Status, Town Plan Amendment for Pedestrian and Bicycle Way Plan, Wetland Mitigation, and Other.
Mr. Melanson moved to adjourn

Mr. Emerson seconded

Motion carried unanimously by all members present

The Kittery Planning Board meeting of July 14, 2011 adjourned at 9:15p.m.
Submitted by Jan Fisk, Recorder – July 19, 2011
Item #3:
Public Hearing
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The Planning Board should consider residential property owners when reviewing the proposed
land use code changes.

Sincerely,

T —

David A. Durling
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BY E-MAIL & FEDERAL EXPRESS TOWN OF KITTERY

Kittery Town Planning Board
Kittery Town Hall

200 Rogers Road

Kittery, Maine 03904

Re:  Town Code Title 16
Land Use Development Code Amendments

Ladies and Gentlemen:

I am writing this letter to you on behalf of our client, Simon Property Group (“Simon™),
regarding the above-referenced zoning amendments which are currently under review by the
Planning Board. It is my understanding that the Planning Board will be holding a public hearing
on the Zoning Amendments this Thursday, July 14" to determine whether or not to recommend
that the Town Council act favorably on these amendments.

The Corporate Division in Roseland, New Jersey, which oversees Simon’s retail outlets
in Kittery, has only just been made aware of the proposed amendments, and they have not had
sufficient time to review and analyze the full effect that such amendments will have on its
various properties. Based upon a cursory review, it seems that the proposed amendments might
provide Simon with the opportunity to expand some of its existing outlet developments, subject
to a variety of terms and conditions. However, expansion in Kittery is not something that Simon
envisions in the foreseeable future. In addition and most important, passage of the amendments
of the kind that are being proposed will have a material, adverse, economic effect on one of
Simon’s existing properties, causing significant additional costs which have not been budgeted
for, and these costs will not be able to be offset by additional revenues. Furthermore, the adverse
effect on this one property will affect the overall viability of all Simon’s properties in Kittery.

Therefore, we respectfully request that you give Simon additional time to review and
respond to the zoning amendments being proposed, and then to afford Simon’s representatives
the opportunity to meet with the Board and its Town Planner, Gerry Mylroie. This matter is very
important to Simon and we would greatly appreciate it if you could continue the hearing
scheduled for Thursday, to give Simon a reasonable time to complete its due diligence and
present its concerns to the Board.
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Thank you for your consideration.
Very truly yours,
\ﬂw\ﬂwcc d X&‘)\W\
Lawrence E. Kaplan
LEK/jlt

cc: Danielle DeVita (by E-MAIL)
Vice President/Development

Darryl Gugig, Esq.  (by E-MAIL)
Deputy General Counsel

Gerry Milroie, AICP (by E-MAIL)
Town Planner

Duncan McEachern, Esq. (by E-MAIL)
Town Counsel
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Kittery Planning Board
200 Rogers Road
Kittery, ME 03904

To the Planning Board:

1 am writing to voice my concern over the proposed land use code changes involving building
heights in commercial zones and side yard changes that would allow paved areas for outdoor

dining.

A blanket code change allowing building heights of 60° in the C-1, C-2 and C-3 zones is too
broad and risks turning Kittery into an urban area that is out of character with its present state.
While I understand the desire to increase mixed-use construction in certain parts of town, the
code should accommodate a more nuanced interpretation of what is allowable in commercial
zones so new buildings don’t create an overwhelming presence.

Plus, a provision should be included to reduce the height of buildings that abut residential
properties; otherwise a homeowner could face the situation of a 60° tall building looming over
their house.

Regarding the side-yard provision that would allow a business to pave an area for outdoor
dining; I want to make sure that provisions are made to maintain the buffer areas when a
commercial property abuts a residential use.

The current code states that:

“Minimum rear and side yards in the C-1, C-2, and C-3 districts shall be 30 feet, except as
may be required by the buffer provisions of this title, and except where the side and/or
rear yards of the proposed nonresidential use abut a residential district or use, in which
case a minimum of forty (40) feet shall be required.”

The buffer provision of the title (16.32.430) reads as follows:
“Any nonresidential yard setback space abutting an existing or potential residential area
shall be maintained as a buffer strip by the developer. Such buffer area shall be for the
purpose of eliminating any adverse affects upon the environmental or aesthetic qualities

of abutting properties or any type of nuisance affecting the health, safety, welfare and
property values of the residents of Kittery.”

I want to make sure that the changes proposed maintain the wording about buffer strips.
Specifically, that:

Buffer area means a neutral area separating conflicting areas.




