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TOWN OF KITTERY, MAINE

APPROVED
TOWN PLANNING BOARD MEETING

May 26, 2011
Council Chambers 

Meeting called to order at 6:03 p.m.  
Board Members Present:  Robert Melanson, David Kelly, Earl Donnell, Russell White, Thomas Battcock-Emerson
Members absent:  George Burke
Staff:
Gerry Mylroie, AICP, Town Planner
Minutes:  May 12, 2011
Mr. Kelly moved to accept the minutes of May 12, 2011 as presented.
Mr. Melanson seconded.
Motion carries unanimously by members present.
PUBLIC COMMENT – There was no public comment.
ITEM 1– 62 Chauncey Creek Road - Shoreland Overlay Zone Project Review/Action. Martha Kowal, owner proposes to construct a new deck and ramp within the Shoreland Overlay Zone. The site is located at 62 Chauncey Creek Road in the Residential –Kittery Point Village (R-KPV)  Zone and identified as Tax May 45 Lot 75A. The owner’s agent is Paul Burke with Classic Building and Design.
Paul Burke presented the request to add a new wraparound deck and ramp to aid in Ms. Kowal’s egress from her house.  Mr. Milroy stated the expansion is within the Shoreland Zone and at 15% is within the allowable expansion.  Public Comment opened at 6:10 p.m.  Ms. Kowal stated this addition will allow her access to her driveway and, with her advanced Parkinson’s disease, the deck and ramp will allow her to remain in her home.  Earldean Wells asked if any part of the structure will be demolished.  Mr. Burke stated there would not.  There was no further testimony.  The public hearing closed at 6:15 p.m.
Findings of Fact:
Article X – Shoreland Development Review:  An application will be approved or approved with conditions if the reviewing authority makes a positive fining based on the information presented.  It must be demonstrated that the proposed use will:

1. Maintain safe and healthful conditions;

Vote of   4
 in favor 
0
 against 
0
 abstaining
2. Not result in water pollution, erosion or sedimentation to surface waters;


Vote of   4
 in favor 
0
 against 
0
 abstaining
3. Adequately provide for the disposal of all wastewater;


Vote of   4
 in favor 
0
 against 
0
 abstaining

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;


Vote of   4
 in favor 
0
 against 
0
 abstaining

5. Conserve shore cover and visual, as well as actual points of access to inland and coastal waters;


Vote of   4
 in favor 
0
 against 
0
 abstaining

6. Protect archaeological and historic resources;


Vote of   4
 in favor 
0
 against 
0
 abstaining

7. Not adversely affect existing commercial fishing or maritime activities in a commercial fishing or maritime activities in a commercial fisheries/, maritime activities district;

Vote of   4
 in favor 
0
 against 
0
 abstaining
8. Avoid problems associated with floodplain development and use;

Vote of   4
 in favor 
0
 against 
0
 abstaining

9. Is in conformance with the provisions of this code; and


Vote of   4
 in favor 
0
 against 
0
 abstaining

10. Recorded with the York County Registry of Deeds.

Not Applicable
There are no conditions on this approval.

The Planning Board moves to approve the Findings of Fact in the Plan Review Notes – Findings of Fact, acknowledge their reading, hereby incorporate them into the meeting minutes, record their unanimous approval by the Planning Board members present unless otherwise noted, approve the plan with any conditions noted, and authorize the Planning Board Chairman to sign the Plan upon confirmation by the Town Planner of Final Plan compliance with the Final Plan approval requirements and any Plan note conditions.


Vote of   4
 in favor 
0
 against 
0
 abstaining
An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning Board was rendered.
Mr. Emerson joined the Board at 6:20 p.m.

ITEM 2 - 16 Trefethen Avenue - Shoreland Overlay Zone Project Review/Action.  Joseph & Deirdre McEachern, owners, propose to replace an existing 312.5 square feet deck within the Shoreland Overlay Zone. The site is located at 16 Trefethen Avenue in the Residential Urban (R-U) Zone and identified as Tax Map 10 Lot 25. The owner’s agent is Zachary Taylor with Riverside & Pickering Marine Construction.
Zachary Taylor summarized the proposal and stated the deck replacement would be in-kind and would not exceed the existing deck in size.  Mr. Asciola noted the replacement will not be any closer to the water than the existing structure.  Mr. Taylor noted the new deck will be on the exact same footprint as the one being removed.  Earldean Wells asked if any part of the structure will be demolished.  Mr. Taylor stated there would not.  There was no additional public comment.
Findings of Fact:
Article X – Shoreland Development Review:  An application will be approved or approved with conditions if the reviewing authority makes a positive fining based on the information presented.  It must be demonstrated that the proposed use will:

1. Maintain safe and healthful conditions;


Vote of   5
 in favor 
0
 against 
0
 abstaining
2. Not result in water pollution, erosion or sedimentation to surface waters;


Vote of   5
 in favor 
0
 against 
0
 abstaining
3. Adequately provide for the disposal of all wastewater;


Vote of   5
 in favor 
0
 against 
0
 abstaining

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;


Vote of   5
 in favor 
0
 against 
0
 abstaining

5. Conserve shore cover and visual, as well as actual points of access to inland and coastal waters;


Vote of   5
 in favor 
0
 against 
0
 abstaining

6. Protect archaeological and historic resources;


Vote of   5
 in favor 
0
 against 
0
 abstaining

7. Not adversely affect existing commercial fishing or maritime activities in a commercial fishing or maritime activities in a commercial fisheries/, maritime activities district;


Vote of   5
 in favor 
0
 against 
0
 abstaining
8. Avoid problems associated with floodplain development and use;


Vote of   5
 in favor 
0
 against 
0
 abstaining

9. Is in conformance with the provisions of this code; and


Vote of   5
 in favor 
0
 against 
0
 abstaining

10. Recorded with the York County Registry of Deeds.

Not Applicable

There are no conditions on this approval.

The Planning Board moves to approve the Findings of Fact in the Plan Review Notes – Findings of Fact, acknowledge their reading, hereby incorporate them into the meeting minutes, record their unanimous approval by the Planning Board members present unless otherwise noted, approve the plan with any conditions noted, and authorize the Planning Board Chairman to sign the Plan upon confirmation by the Town Planner of Final Plan compliance with the Final Plan approval requirements and any Plan note conditions.


Vote of   5
 in favor 
0
 against 
0
 abstaining

Approved by the Kittery Planning Board on May 26, 2011.

An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning Board was rendered.
ITEM 3 – 52 Chauncey Creek Road – Shoreland Overlay Zone Project Review / Action.  M.H. MacGregor Living Trust, owners, propose to replace an existing 681.5 square feet deck within the Shoreland Overlay Zone. The site is located at 52 Chauncey Creek Road the Residential – Kittery Point Village (R-KPV) Zone and identified as Tax Map 44 Lot 57. The owner’s agent is Zachary Taylor with Riverside & Pickering Marine Construction.

Zachery Taylor summarized the request to replace the existing deck in-kind with no expansion in size, and with no increase in nonconformity.  Earldean Wells asked if any part of the existing structure will be demolished.  Mr. Taylor stated there would not.  There was no additional public comment.
Chairman White thanked Mr. Taylor for the quality and completeness of his review submittals.

Findings of Fact:
Article X – Shoreland Development Review:  An application will be approved or approved with conditions if the reviewing authority makes a positive fining based on the information presented.  It must be demonstrated that the proposed use will:

1. Maintain safe and healthful conditions;


Vote of   5
 in favor 
0
 against 
0
 abstaining
2. Not result in water pollution, erosion or sedimentation to surface waters;


Vote of   5
 in favor 
0
 against 
0
 abstaining
3. Adequately provide for the disposal of all wastewater;


Vote of   5
 in favor 
0
 against 
0
 abstaining

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;


Vote of   5
 in favor 
0
 against 
0
 abstaining

5. Conserve shore cover and visual, as well as actual points of access to inland and coastal waters;


Vote of   5
 in favor 
0
 against 
0
 abstaining

6. Protect archaeological and historic resources;


Vote of   5
 in favor 
0
 against 
0
 abstaining

7. Not adversely affect existing commercial fishing or maritime activities in a commercial fishing or maritime activities in a commercial fisheries/, maritime activities district;


Vote of   5
 in favor 
0
 against 
0
 abstaining

8. Avoid problems associated with floodplain development and use;


Vote of   5
 in favor 
0
 against 
0
 abstaining

9. Is in conformance with the provisions of this code; and


Vote of   5
 in favor 
0
 against 
0
 abstaining

10. Recorded with the York County Registry of Deeds.

Not Applicable

There are no conditions on this approval.

The Planning Board moves to approve the Findings of Fact in the Plan Review Notes – Findings of Fact, acknowledge their reading, hereby incorporate them into the meeting minutes, record their unanimous approval by the Planning Board members present unless otherwise noted, approve the plan with any conditions noted, and authorize the Planning Board Chairman to sign the Plan upon confirmation by the Town Planner of Final Plan compliance with the Final Plan approval requirements and any Plan note conditions.


Vote of   5
 in favor 
0
 against 
0
 abstaining

Approved by the Kittery Planning Board on May 26, 2011.

An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning Board was rendered.
ITEM 4 – Roseberry Lane Subdivision – Subdivision Plan Amendment – Acceptance/Schedule Public Hearing –    Bill Cullen, developer/ road owner/applicant proposes to use one lot to create the Dennett Road Subdivision and modify the private street use/association scope and membership composition. The subdivision is located off Dennett Road in the Residential – Suburban (R-S) zone at __ Dennett Road. The owner’s agent is Attar Engineering.
Mr. Mylroie noted this item is linked to the Dennett Road Subdivision item, following.  He then summarized the request before the Board.  Mr. Cullen explained lot 8 under consideration is owned by Dan and Donna Szopa, and that he has no legal interest in this lot.  They will provide lot 8 to the Dennett Road subdivision for an access road in exchange for two lots within the Dennett Road subdivision.  Chairman White explained legal standing of this arrangement must be provided prior to approval, as required by Code.  When this subdivision was approved, a homeowner’s association was required in order to maintain the private road.  Mr. Cullen explained the Kittery Water district placed two hydrants along Roseberry Lane, the first being approximately 800 feet from the first house.  When a new hydrant is installed along with the Dennett Road subdivision, the first hydrant will be removed.  There followed discussion as to the homeowner’s association responsibility for the private road, whether Roseberry Lane can be accepted as a Town road, who is financially responsible for the road’s maintenance, and the condition of the existing road.  Mr. Cullen stated he did not believe the road had been recorded and the deeds note that an entity be created to maintain the road in the event the Town does not accept it as a public road.  Chairman White noted that roads are required to be built to Town standards, and is unaware the Town has a policy not to accept new roads.  After further discussion, Chairman White stated he did not believe the application is complete to schedule a public hearing.  Mr. Mylroie suggested the legal items be verified before a Public Hearing is scheduled through the Town Planner.  If these items are not clarified, a Hearing will not be scheduled.  The staff believes the application is complete.  Chairman White reiterated the need for legal opinion as to who owns the road before any action can be taken, and there are too many issues to consider this complete.  Mr. Donnell suggested the Town determine whether they will accept Roseberry Lane before the Dennett Road subdivision is reviewed.  Mr. Cullen stated his responsibility is to take it to the Town for review and acceptance.
Mr. White moved to accept the proposed amendment as complete in order to schedule a public hearing only if the following conditions are met prior to said scheduling by the Town Planner:

1. Standing of the applicant’s interest in relationship to Lot 8, and the application process; and
2. Clarification of ownership of Roseberry Lane with legal documentation of the same.
Mr. Kelly seconded
Motion carries by all members present
ITEM 5 - Dennett Road Subdivision – Subdivision Plan – Preliminary Plan Review/Action  - Alan Miller, owner proposes to construct a 13 single family lot, conventional design subdivision located off  Dennett Road and Roseberry Lane. The subdivision is on 30.36 acres in the Residential – Suburban (R-S) Zone at 100 Dennett Road. The owner’s agent is Attar Engineering.
Mr. Mylroie stated this item is linked to the prior item and action cannot be taken at this time.  Chairman White noted Alan Miller, though owner of a majority of the property for this subdivision, does not yet have legal title to the Roseberry Lane parcel identified for access.  Until this is completed, action cannot be taken.  Mr. Mylroie noted areas of wetland impact and the need for a wetland alteration permit, and the use of retention areas, buffered areas, and ponds within individual lots, not within so-called common areas, requiring covenants and restrictions on the individual lot owner.  Additionally, on Lot 4 there was no sufficient test pit for a septic system, so the septic system for lot 4 is located on lot 10.  Chairman White noted there is no reserve septic for lot 4 on lot 10.  Mr. White explained this has been in front of the Board many times and the Board has asked the developer to consider a cluster style subdivision, and asked where the sewer line runs.  Staff stated there is no sewer in the area of Dennett Road for this subdivision. Chairman White stated he is negative about the structure of the wetlands’ maintenance.  Mr. Mylroie stated lot owners would be members of the association.  Discussion followed regarding paths, landscaping, and a public ‘gathering area’.  Vernal pools were discussed, and whether non-significant vernal pools may be impacted by development.  Chairman White summarized this area will require significant review and should be a cluster development.
Edward Drake, Attar Engineering, stated pond maintenance will be included in the homeowner’s documents to be developed.  The development has met DEP requirements regarding vernal pools of significance and non-significance, and stormwater treatment utilizing buffers and ponds resulting in no significant in peak water flows.  Chairman White requested that two separate public hearings be held for the Roseberry Lane subdivision amendment and this item since this subdivision has been drawn out for some time.  Earldean Wells noted road and lot impact on clustered vernal pools.  Mr. Donnell stated he had not heard of ‘clustered vernal pools’ and would like additional information.  Mr. Mylroie will provide the Board and Ms. Wells with the DEP Fact Sheets regarding vernal pools.
There was no action taken on this item.

ITEM 6 - 25 Remicks Lane Subdivision - Sketch Plan – Site Walk Results –. Josh Abbott, owner proposes a 3 lot residential subdivision development. The site is located at 25 Remicks Lane. (Map 65 Lot 12) situated in the Residential - Rural (R-RL) Zone. The owner’s agent is Ken Markley, with Easterly Surveying, Inc.
Mr. Donnell asked what would be the class of road for this subdivision as the applicant wishes to retain ownership.  Would it be paved, and what are the proposed final dimensions?
Ken Markley, Easterly Surveying, noted the only building on the property at this time is a duplex.  The applicant wishes to develop two additional lots for their use, creating four dwelling units along Remicks Lane.  The applicant would prefer to retain the existing packed gravel roadway and not pave it until additional units are developed, and install a hammerhead rather than a cul-de-sac at the end of the road.  Mr. Mylroie noted the Fire Chief stated a hammerhead would be acceptable.  As a four dwelling unit subdivision, however, a 20 foot wide, Class 2 paved road would be required.  Mr. Markley explained that in order to divide the lots for personal use, four lots would be created but these would not be developed.  Therefore, they would like to receive right of way approval, subdivision approval, and then phase the road improvements to coincide with the increased development to reduce the upfront financial burden.  The current roadway width ranges from 17 to 19 feet in width.  Mr. Mylroie suggested the roadway be developed to code following the sale of Lot 1 on Remicks Lane.  The applicant will be requesting a waiver on the culvert depth, from 10” to 8”.  Chairman White noted the potential for further development upland and that potential could affect the road classification, and this possibility should be kept in mind.  Mr. Markley believes the compaction of the existing road is sufficient, but a test could be made.  Chairman White noted the Board could waive the road requirements and he would be supportive of not widening the road at the wetland.  Mr. Kelly suggested the applicant delineate any phasing plans for the Board’s further review.
ITEM 7 - Roylos Subdivision – Subdivision Plan – Final Plan – Site Walk Results / Submittal Clarification. John and Beth Roylos, proposes to file the final subdivision plan based on a previous Planning Board preliminary plan. However, they request clarification on three items prior to submitting. The property is located at off Haley Road, located on Map 47 Lot 18-4 in the Residential Rural (R-RL) Zone. The owner’s agent is James Nadeau with James Nadeau & Associates.
Mr. Mylroie advised the Board the applicant received a one year extension of the preliminary plan approval on December 3, 2009; a 90 day extension was granted on December 16, 2010, which expired on March 16, 2011.  Mr. White advised the Board cannot discuss this item further as the applicant was not present.  Because of the expiration of the last extension, this item will be reviewed anew as a sketch plan submittal.
ITEM 8 - Farmers’ Market Site Plan – Site Plan and Special Exception Review. Debbie Driscoll, owner proposes to host a weekly (Wednesday only) seasonal (May – October) Farmers’ Market in the Post Office Square parking lot that will use more than six parking spaces during operation (8am –to 6 pm). The site is located a 10 Shapleigh Road in the Business Local 1 (B-L-1) Zone and identified as Map 9 Lot 150.

Mr. Mylroie summarized the proposal for the farmers’ market concept as an interim special exception use, not a full time use.  Chairman White asked if this needs to be reviewed by public safety because of its location in the parking lot, trash removal, traffic circulation, etc.  Board members reviewed photos of the site and location of a proposed community garden and demonstration/teaching areas.  Discussion followed regarding layout of the market and management of traffic when the market is open.
Mr. Kelly motioned to grant special exception use for a farmers’ market at 10 Shapleigh Road in the Business Local 1 zone, in accordance with Title 16.6.6.2 with the following findings and condition.  The proposed special exception use:

1. Will not prevent the orderly and reasonable use of adjacent properties in adjacent use zones;
2. Will not prevent the orderly and reasonable use of permitted or legally established uses in the zone wherein the proposed use is to be located, or of permitted or legally established uses in adjacent zones;
3. Safety, the health, and the welfare of the Town will not be adversely affected by the proposed use or its location; and
4. Will be in harmony with and promote the general purposes and intent of this Code.
Condition of approval:  To ensure code compliance with the above findings, the use must be reviewed annually and approved by the Town Planner and Code Enforcement Officer.
Mr. Emerson seconded
Motion carries unanimously by all members present
ITEM 9 - Sluiceway Condominiums Subdivision – Construction Start Extension and Timing.  James and Tudor Austin, owners request a construction start date extension for two years and timing modification. The site is located at 37 Pepperell Road in the Residential-Kittery Point Village (R-KPV) Zone and identified as Tax Map 18 Lots 22A, 22B & 22C.
Mr. Mylroie explained that timing modification refers to infrastructure improvement occurring after the sale of a parcel, rather than make the improvements prior to the sale.  Chairman White noted a bond would be posted to ensure completion of required improvements at the time of the sale process as the buyer would expect completions as approved, and the bond is released when improvements are completed within a specific period of time following a closing.  Mr. Mylroie suggested an additional condition on the plan be included regarding a bond posting.
Mr. White moved to grant to the Sluiceway Condominium subdivision project a two year construction start extension, for a total of three years, beginning April 8, 2010 as the original approval date.
Mr. Kelly seconded

Motion carries unanimously by all members present
Mr. White moved to grant to the Sluiceway Condominium subdivision a delay of construction of the hammerhead and fire hydrant as required in the original approval until first lot is sold, with the condition that a bond will be posted as part of the closing process at the time of said closing, and improvements must be completed within six months of said closing date.

Mr. Donnell seconded

Motion carries unanimously by all members present
Mr. White moved that the timing modification motion be recorded at the York County Registry of Deeds as part of the subdivision plan.
Mr. Kelly seconded

Motion carries unanimously by all members present
ITEM 10 – Town Code Title 16 Land Use Development Code Amendments and Growth Management Program – Town Planning Workshop (continuation). 
No discussion or action on this item.
ITEM 11 - Town Planner’s Items – Kittery Community Center at Frisbee Common, Destination Marketing Program Town Council Action  May 12, 2011 at 7pm, Quality Improvement Plans Status, Town Plan Amendment for Pedestrian and Bicycle Way Plan, Wetland Mitigation, and Other.

No discussion or action on this item.
Mr. Mylroie announced the Town Council approved the following Destination Marketing Program recommendations:

1. Promote historic Kittery;

2. Rename the traffic circle as “Memorial Circle”;

3. Name the business areas around the intersection of Walker Street and State Road as “Foreside Crossing”;

4. Brand the Trading Post and Outlet area “Coastal 1 Kittery”;

5. Authorize the Town Manager and staff to meet with the MDOT and MTA to update signs to recognize and promote Kittery; and

6. Approve the use and installation of ‘welcome’, ‘directional, and ‘destination’ signs subject to final approval as budgets permit.

Additionally, the Council resolved to conduct a ceremony marking the 50th anniversary of the Thresher tragedy on April 10, 2013, and to include a 129-foot high, lighted flagpole at Memorial Circle.  The following resolution was read:

[image: image1.jpg]RESOLUTION

TOWN of KITTERY, MAINE

BY ALL THESE PRESENT BE I'T KNOWN THAT, the Town of Kittery, Maine, desires to
permanently honor the memory of the 129 men lost on April 10, 1963 aboard the USS
Thresher, SSN 593, and,

WHEREAS, the Thresher was built in Kittery, Maine, at the United States Naval Shipyard,
as the first of its kind, with the officers, crew, shipyard workers, and contractor personnel
who lost their lives, part of Kittery’s family, and,

WHEREAS, the Town of Kittery has named its traffic circle on US Route 1 to be Memorial
Circle, with the roadway connecting same to the Memorial Bridge ‘ : u
Blue Star Memorial Highway, and,

WHEREAS, the 50™ anniversary of the Thresher tragedy will be on April 10, 2013, then,

BE ITHEREBY and HEREIN RESOLVED, that the Kittery Town Council does endorse a
volunteer initiative to bring about the arrangements for a Thresher Memorial to be centered

on a 129-foot high, lighted, flugpole with such other features and accoutrements as may be
deemed appropriate, and,

FURTHER RESOLVED, that the Kittery Town Council wishes all Town Boards,
Commissions, and Committees, to provide support and assistance as feasible and necessary
to this endeavor, and,

FURTHER RESOLVED, that the Kittery Town Council desires said Thresher Memorial be
dedicated on April 10, 2013 with all due ceremony with dignity and solemnity as befits a
dedication to the honor of our own.

INWITNESS WHEREOSF, on this the 23" day of May2011, we, the undersigned municipal
officers, in and of the Town of Kittery, County of York, State of Maine, do affix our
signatures and seal as affirmation thereto.

Judith Spiller, Chairperson Leo Guy

George Dow, Vice Chairperson Frank Dennett

_—
Jeff Thomson Gary Beers

Jeff Pelletier




Mr. Kelly noted this anniversary will be a national, not just a local event.  Mr. Mylroie noted remaining MDOT funds from State Road improvements will be used at the Circle and nearby property owners will be engaged to discuss other improvements such as landscaping and outdoor seating.
Mr. Kelly moved to adjourn

Mr. Emerson seconded

Motion carries unanimously by all members present

The Kittery Planning Board meeting of May 26, 2011 adjourned at 9:00 p.m.
Submitted by Jan Fisk, Recorder – May 31, 2011









