
TOWN OF KITTERY        APPROVED 
PLANNING BOARD MEETING      Thursday, August 27, 2009 
Council Chambers  
 
Meeting called to order at 6:12 p.m.   
 
Members Present:   D. Scott Mangiafico, Vice-Chairman, Michael Luekens, Joseph Carleton, 
George Burke, Doug Muir and Ernest Evancic 
Members absent:  Russell White 
Staff:  Gerry Mylroie, Interim Town Planner 
 
Planning Board, August 13, 2009 Minutes: 
Mr. Carleton motioned to accept the minutes as amended 
Mr. Luekens seconded 
Motion carries 6 in favor, 0 opposed 
 
Site Walk, July 9, 2009 Minutes: 
Mr. Burke motioned to accept the minutes as amended 
Mr. Evancic seconded 
Motion carries 5 in favor, 0 opposed, 1 abstention (Luekens) 
 
PUBLIC COMMENT – There was no public comment. 
 
ITEM 1 – Sluiceway Condominiums - Minor Subdivision – Preliminary Review (continued) – Tudor 
and James Austin, Owners, propose a four (4) unit condominium development on a 6.25 acre parcel 
located at 37 Pepperrell Road, situated on Map 18 Lot 22 in the Kittery Point Village (KPV) Zoning 
District.  The owner’s agent is Thomas Harmon with Civil Consultants. 
Mr. Carleton recused himself from this item due to a conflict, and noted that he will not return to the 
meeting due to a prior engagement. 
 
Mr. Mylroie reviewed the following outstanding issues:  

1.   Roadway design and fire truck turnaround;   
2.   Setbacks and screening along Sparhawk Lane; 
3.   Location of driveways to and septic tanks on the proposed developed areas within the 

subdivision; 
4.   Discrepancies in the condominium documents as submitted by the applicant.  

Thomas Harmon, agent, responded: 
1.   The 40’ setback and arborvitae screening was placed along a portion of Sparhawk Lane, however 

his client has no rights to the remaining ROW and does not believe he should be held to the same 
setback requirement; 

2.   The Fire Chief reviewed the location of the fire hydrant and the proposed turnaround and 
supports gravel construction, providing a maintenance condition be included on the plans;   

3.   The condominium documents will be reviewed and corrected as needed; 
4.   Driveways are not shown on the plan because it is unknown where the homes and garages will be 

built within the building envelope and limited common areas; 
5.   Only one pier is allowed on the property as it is one lot. 

Mr. Mangiafico asked about a shorefront development plan, stating that a narrative of the plan will be 
needed.   Mr. Mylroie noted that the dock is not in a common area, located in limited common area A.   
The condominium documents outline the ownership and permitted use of the dock.  Mr. Mangiafico 
stated that the dock was approved for single owner use only, not multi-users, and recommended that the 
plans state such, and further noted that owners of areas B and C will not have shorefront or riparian rights.  
Discussion followed regarding shoreland zone restrictions in the 100 foot setback from the water.  Mr. 
Muir noted that he felt the vehicle turn around should be paved so that it is kept plowed and does not 
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deteriorate.  Discussion followed regarding the turnaround and using a driveway as a turnaround for 
emergency vehicles. 
Mr. Mangiafico opened the meeting to audience members for comment. 
 
Patrick Bedard, representing abutters to the project: William & Susan Treadwell, 9 Sparhawk Lane, 
Kathy Conner and David Gibson, 31 Pepperell Road, John and Ann Boardman, 8 Sparhawk Lane,  Mary 
& Jonathan Carter, 10 Sparhawk Lane, Robert and Carlene Baime, 15 Sparhawk Lane, Sarah and 
Snowden Smith, 41 Pepperell Lane, spoke in support of: 

1.   A 40 foot setback.  Sparhawk Lane continues to the Baime property and, as a right of way, 
requires a 40’ setback; 

2.    A landscape plan, green strips, street trees, and a minimum 10 foot buffer easement; 
3.    An opinion letter of August 12, 2009 from the Town Attorney, re: subdivision and condominium 

law, arguing that vertical and horizontal building elements and other details are missing from the 
proposed plan. 
 

Mr. Bedard voiced concern regarding: 
1.   The financial capability of the applicant to complete the project; 
2.   Whether septic calculations need to be revised; 
3.    Location and impact of lighting. 

 
There was no further public comment. 
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Mr. Mylroie stated that he agreed with the Town Attorney’s opinion that this is a condominium 
development and must comply with state condominium law, clarifying the vertical and horizontal 
dimensions, the common areas, limited common areas, etc.  Mr. Mangiafico questioned the ownership of 
Sparhawk Lane beyond the cul-de-sac, and who accesses the driveway, stating that it could be a shared 
driveway, not a roadway.  Mr. Harmon had not researched this issue [inaudible].  Bill Treadwell, 9 
Sparhawk Lane, stated that Baime and Nagle access the Lane, noting that Sparhawk Lane splits, 
providing access to Borkowski as well.  Mr. Muir noted that if a property abuts two streets, the owner 
may only have access to one, and if the owner cannot access that street, a front yard setback would not 
apply and, therefore, the setback should be 15 feet.   Lengthy discussion continued regarding whether the 
project faces two streets and, therefore, has two front yard setbacks.  Mr. Mangiafico requested that the 
Board obtain an opinion from the CEO on this issue, including how she makes these determinations.  
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s on the proposed envelopes, runoff 

alternative.  He is in favor of where it is 
urrently located on the plan, paved, in a common area.   

rd 
 

ns 
s in 

ional information be provided regarding the required information for 
ondominium plan approval.   

n asked 

 roadside drainage buffer strip; stormwater management 

4.   Condominium documents be corrected and modified, addressing issues raised by the Board. 

his item will be continued to the next Planning Board meeting for additional information. 

inary 

 Rural Residential (RR) zoning district.  The owner’s agent is Thomas Harmon of Civil 
onsultants. 

tly 
exceeds 

 lot of the Weathervane restaurant, and concerns over losing the parking spaces along the access 

e the 

. 

Board members reviewed the August 20, 2009 staff notes: 
1.    Erosion control and stormwater management report waiver request was skipped as Mr. Burke 

felt that without any idea of the size of the impervious area
and erosion control cannot be determined by peer review; 

2.    Extension of driveway.  The Board needs a waiver request for the length of driveway; 
3.    Turnaround:  Chief  O’Brien was asked by the Board about allowing the turnaround in a driveway 

and his response was that this would not be an acceptable 
c
 

Mr. Mangiafico asked if horizontal and vertical dimensions are required, per condominium law.  Mr. 
Harmon stated that the vertical is unlimited, and the horizontal is limited by the ordinance.   Mr. Beda
provided extensive explanation of condominium law, arguing that dimensions are required before the
plans are recorded, and should be provided during the review process.  Lengthy discussion followed 
regarding how this information will be submitted, how the proposed plan meets State condominium and 
ordinance requirements, and the intent of Attorney McEachern’s opinion letter in this matter.  Members 
suggested that the Town Attorney clarify his meaning of building envelopes and structures.  Mr. Lueke
stated that he believes the setback along Sparhawk Lane is not a front yard and should be 15 feet; i
favor of a landscape plan that also includes a lighting plan; is in favor of supporting the requested 
waivers, and requests that addit
c
 
Board members agreed: 

1.   The turnaround should be paved; 
2.   A landscape plan should be provided, and include landscape maintenance.  Mr. Harmo

for assistance in preparing a landscape plan as he felt the area is already well wooded. 
3.   Waiver summary:  plan scale reduction;

and erosion control plans; road length. 

 
T
 
 
ITEM 2 – Spruce Creek Subdivision – Major Subdivision – Cluster Development - Prelim
Review – Terry Gagner, Owner, proposes to construct a 10-lot cluster residential development 
consisting of single-family dwelling units on ±15.2 acres, Tax Map 38 Lots 13 B through 13 F, 
situated in the
C
 
Mr. Mylroie summarized the applicant’s request to run a roadway from the proposed development to 
Route 1, noting that the primary issues are lot frontage and access.  The applicant is achieving the 600 feet 
of frontage by adding a cul-de-sac within the development.  In order to access the proposed development, 
the existing parking alongside the access road would need to be removed or altered.  Parking is curren
perpendicular and parallel parking was discussed as a possible remedy.  Applicant currently 
parking requirements by 17 spaces.  There are 22 spaces along the proposed access road.     
Terry Gagner, owner, addressed the Board regarding pedestrian movement through and around the 
parking
road.   
Mr. Muir requested that the applicant provide a plan of how the access road is proposed, and provid
necessary graphics.  Mr. Mylroie elaborated on how the plan could be revised to accommodate the 
applicant’s needs, and working with the abutting mall owners to better improve the access from Route 1
Mr. Mangiafico noted that the idea is intriguing, but securing agreement with the abutting mall owner 
may be difficult.  Discussion continued regarding traffic flow, parking needs, access and entry design.  
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embers requested that further information and design be provided in order to address safety and other 

r. Harmon stated that 46% of the useable area is open space, exceeding the 30% required by ordinance.  
nd setback areas.   

5 minutes 
r. Burke seconded 

his item will be continued to the next Planning Board meeting for additional information. 

ude the 
t”, 

g remaining definition to council [no formal motion or vote was taken]. 

nce Committee is recommending that the 

4. Per a request by Mr. Luekens, planning staff will prepare a matrix that will clearly illustrate the 
 types of reviews by various boards.   

urn 
r. Muir seconded 

urned at 10:13 p.m. 

Submitted by Jan Fisk, Recorder – August 31, 2009 
 

M
issues discussed. 
 
M
He further described the areas surveyed, illustrating wetlands and shorela
 
Mr. Luekens motioned to extend the meeting an additional 1
M
Motion carries 5 in favor, 1 against (Muir), 0 abstentions 
 
T
 
 
Planners Time  
 

1. Structure definition:  CEO requested that other structures be included, such as HVAC, propane and 
oil tanks on a limited pad size of 20 square feet.  Board members agreed to incl
recommended amendment, but to strike out the reference to “air handling mechanical equipmen
sendin

2. Eliot Comprehensive Plan:  As an abutting community, Kittery residents may comment on the 
Plan. 

3. Shoreland zone amendments:  The Council’s Ordina
current language clearly indicate that the shoreland zone is an overlay zone, rather than as it is 
currently perceived as a base zone with sub-zones. 

planning review process and
 
Mr. Luekens motioned to adjo
M
Motion carries unanimously 
 
The Planning Board meeting of August 27, 2009 adjo
 


