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16.2.2 Definitions. 1 
Development means: 2 
1) a change in land use involving alteration of the land, water or vegetation, or  3 
2) the addition or alteration of structures or other construction not naturally occurring. 4 
 5 
________________________________________________________________________________ 6 
 7 
Article III. Development Plan Review and Approval Process 8 
 9 
16.10.3.1 General Development, Site, and Subdivision Plans Review. 10 
All proposed development including site, subdivision, business use and other development must be 11 
reviewed for conformance with the procedures, standards and requirements of this Code by the Planning 12 
Board except as provided herein, but in all cases by the Town Planner and Code Enforcement Officer and 13 
where required the Board of Appeals as provided herein. 14 
 15 
16.10.3.2 Other Development Review. 16 
An applicant or applicant’s authorized agent must obtain Planning Board approval in accordance with this 17 
Code for all development except the following, unless  located within the Shoreland Overlay or Resource 18 
Protection Overlay Zones: Unless subject to a Shoreland Development Plan Review per 16.10.3.4, the 19 
following do not require Planning Board approval: 20 
 21 
A. Single and duplex family dwellings,. except if within either a Shoreland or Resource Protection 22 
Overlay Zone,. in addition to other criteria specified in Article X of Chapter 16.10, applicable to the 23 
granting of a special exception use request, the Planning Board must review and may approve a 24 
development plan for a one to two family residential structure, provided the applicant meets all of the 25 
applicable Design and Performance Standards.   26 
 27 
B. Expansion of existing use where the expanded use will require fewer than six additional parking 28 
spaces. 29 
 30 
C. Division of land into lots (i.e., two lots) which division is not otherwise subject to Planning Board 31 
review as a subdivision.  32 
 33 
D. Business use as provided in Section16.4.3.5. 34 
 35 
 36 
16.10.3.4 Shoreland Development Review. 37 
 38 
A. All development in the Shoreland, Resource Protection, and Commercial Fisheries/Maritime Uses 39 
Overlay Zones involving the use, expansion, change or replacement of an existing use or structure, or 40 
renewal of a discontinued non-conforming use must be reviewed and approved as provided in 16.10.10 41 
and elsewhere in this Code, and tracked as a shoreland development for reporting purposes. 42 
 43 
B. All development in the Shoreland, Resource Protection, and Commercial Fisheries/Maritime Uses 44 
Overlay Zones must be approved by the Planning Board except for the following: 45 
 46 
 1. Proposed development of principal and accessory structures in compliance with 16.3.2.17.D.2. 47 

when not subject to Planning Board review as explicitly required elsewhere in this Title. Such proposed 48 
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development must be reviewed and approved by the Code Enforcement Officer (CEO) prior to issuing 49 
a building permit.  The total devegetated area of the lot (that portion within the Shoreland Overlay 50 
Zone) must be calculated by the applicant and verified by the CEO and recorded in the Town’s 51 
property records. Any development proposed in the Resource Protection and Shoreland - Stream 52 
Protection Area Overlay Zones must be approved by the Planning Board. 53 

 54 
 2. Piers, docks, wharves, bridges and other structures and uses extending over or below the Highest 55 

Annual Tide (HAT) elevation, subject to review and approval by the Port Authority as outlined in Title 56 
16.11 Marine related development. 57 

 58 
 3. Division of a conforming parcel that is not subject to subdivision as defined in 16.2.2, 59 
 60 
 4. Clearing of vegetation for activities other than timber harvesting. These are subject to review and 61 

approval by the Shoreland Resource Officer or Code Enforcement Officer. 62 
 63 
 64 
 65 
Article X. Shoreland Development Review 66 
 67 
16.10.10.1 General. 68 
 69 
16.10.10.1.1 Permits Required. 70 
 71 
A. After the effective date of this code, no person may, without first obtaining a permit, engage in any 72 
activity or use of land or structure requiring a permit in the shoreland or resource protection overlay zones 73 
in which such activity or use would occur, or expand, change or replace an existing use or structure, or 74 
renew a discontinued nonconforming use. 75 
 76 
B. When replacing an existing culvert, the watercourse must be protected so that the crossing does not 77 
block fish passage, and adequate erosion control measures must be taken to prevent sedimentation of 78 
the water in the watercourse. 79 
 80 
C. A permit is not required for the replacement of an existing road culvert provided the replacement 81 
culvert is not: 82 
 83 
1. More than one standard culvert size larger in diameter than the culvert being replaced, 84 
 85 
2. More than twenty-five (25) percent longer than the culvert being replaced, and 86 
 87 
3. Longer than seventy-five (75) feet. 88 
 89 
D. A permit is not required for an archaeological excavation provided the excavation is conducted by an 90 
archaeologist listed on the State Historic Preservation Officer’s level 1 or level 2 approved list, and 91 
unreasonable erosion and sedimentation is prevented by means of adequate and timely temporary and 92 
permanent stabilization measures. 93 
 94 
E. Any permit required by this Section is in addition to any other permit required by other law or 95 
ordinance. 96 
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 97 
16.10.10.1.2 Permit Application. 98 
 99 
A. Every applicant for a Shoreland Development Review permit must complete and submit a completed 100 
Kittery application form and a site plan drawn to scale as indicated in Section 16.10.5.2.B, to the Code 101 
Enforcement Officer appropriate official as indicated in Section 16.10.5.2B. With consideration of the 102 
development’s overall limited scale and impact to the site, the appropriate reviewing authority may waive 103 
or modify application submittals required in 16.10.5.2.B. 104 
 105 
B. All applications must be signed by the owner, owners or lessee of the property or other person 106 
authorizing the work, certifying that the information in the application is complete and correct. If the 107 
person signing the application is not the owner or lessee of the property then that person must submit a 108 
letter of authorization from the owner or lessee. or an agent with written authorization from the owner, to 109 
apply for a permit hereunder, certifying that the information in the application is complete and correct. 110 
 111 
C. All applications must be dated, and the Code Enforcement Officer, Town Planner, Town Clerk or 112 
Kittery Port Authority, as appropriate or designee, must note upon each application the date and time of 113 
its receipt by each. 114 
 115 
D. Whenever the nature of the proposed structure requires the installation of a subsurface sewage 116 
disposal system, a completed application for a subsurface wastewater disposal permit must be submitted. 117 
The application must include a site evaluation approved by the Plumbing Inspector. 118 
 119 
16.10.10.2 Procedure for Administering Permits. 120 
Within thirty five (35) days of the receipt of a written application, the Town Planner for Planning Board 121 
review or Code Enforcement Officer for all other review, and as indicated in Section 16.10.5.2B3.4, must 122 
notify the applicant in writing that the application is or is not complete. If the application is incomplete, the 123 
written notification must specify the additional material required to complete the application. 124 
 125 
A. The Code Enforcement Officer is required to approve, approve with conditions or deny all permit 126 
applications in writing within thirty-five (35) days of receiving a completed application. 127 
 128 
B If the Planning Board has a waiting list of applications, a decision on the application will occur within 129 
thirty-five (35) days after the first available date on the Planning Board’s agenda following receipt of the 130 
completed application, or within thirty-five (35) days of the public hearing, if one is held. 131 
 132 
C. Permits will be approved if the proposed use or structure is found to be in conformance with the 133 
purposes and provisions of this section. 134 
The applicant is required to demonstrate, to the satisfaction of the reviewing authority, that the proposed 135 
land use activity is in conformance with the purposes and provisions of this Code. 136 
 137 
D. An application will be approved or approved with conditions if the reviewing authority makes a 138 
positive finding based on the information presented. It must be demonstrated that the proposed use will: 139 
 140 
1. maintain safe and healthful conditions; 141 
2. not result in water pollution, erosion or sedimentation to surface waters; 142 
3. adequately provide for the disposal of all wastewater; 143 
4. not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 144 
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5. conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 145 
6. protect archaeological and historic resources; 146 
7. not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 147 
maritime activities district; 148 
8. avoid problems associated with floodplain development and use 149 
9. is in conformance with the provisions of this Code; and 150 
10. recorded with the York County Registry of Deeds.   151 
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D. Standards. (Effective  2/28/15) 1 
 2 
1. Minimum lot standards 3 
 4 
a. Minimum lot size by base zone, within the 5 

Residential–Village (R-V) zone      8,000 square feet 6 
Residential–Urban (R-U) zone      20,000 square feet 7 
Residential–Rural (R-RL), Residential–Suburban (R-S) and 8 
Residential–Kittery Point Village (R-KPV) zones    40,000 square feet 9 
Commercial (C1), (C2), (C3), Industrial (IND), Business-Local (B-L) 10 
and Business-Local 1 (B-L1)zones      60,000 square feet 11 
Residential-Rural Conservation (R-RLC) zone    80,000 square feet 12 
Business-Park (B-PK) zone      120,000 square feet 13 
Mixed-Use Badgers Island (MU-BI) zone 6,000 square feet 14 
Mixed-Use Kittery Foreside (MU-KF) zone 10,000 square feet 15 

 16 
b. Minimum land area per dwelling unit by base zone, within the 17 

Residential–Village (R-V) zone      8,000 square feet 18 
Business-Pa rk (B-PK) zone      10,000 square feet 19 
Residential–Urban (R-U), Business-Local (B-L) and 20 
Business-Local 1 (B-L1) zones      20,000 square feet 21 
Mixed Use (M-U), Residential–Rural (R-RL), 22 
Residential–Suburban (R-S) and  23 
Residential–Kittery Point Village (R-KPV) zones    40,000 square feet. 24 
Residential-Rural Conservation (R-RLC) zone    80,000 square feet. 25 
Mixed-Use Badgers Island (MU-BI) zone 6,000 square feet 26 
*3,000 square feet for the first two dwelling units 27 
Mixed-Use Kittery Foreside (MU-KF) zone 10,000 square feet 28 

 29 
c. Minimum Shore frontage by base zone per lot and dwelling unit 30 

Mixed Use-Badgers Island (MU-BI)      25 feet 31 
Residential-Village (R-V), Residential Urban (R-U), and  32 
Mixed-Use Kittery Foreside (MU-KF) zones                                       50 feet 33 
Mixed Use (M-U), Commercial (C1), (C2), (C3),Industrial (IND), 34 
Business-Park (B-PK), Business-Local (B-L) and 35 
Business-Local 1 (B-L1) zones (shore frontage per lot)   150 feet 36 

    37 
 (shore frontage per dwelling unit) 50 feet 38 

Residential-Rural (R-RL), Residential-Suburban (R-S),  39 
and Residential-Kittery Point Village (R-KPV) zones 40 
  (shore frontage per lot)      150 feet 41 

  (shore frontage per dwelling unit)     100 feet 42 
Residential-Rural Conservation (R-RLC) zone (per lot and dwelling unit) 250 feet 43 

 44 
The minimum shore frontage requirement for public and private recreational facilities is the same as 45 
that for residential development in the respective zone. 46 

 47 
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d. The total footprint of areas devegetated area for structures, parking lots and other impervious surfaces, 48 
must not exceed twenty (20) percent of the lot area located within the Shoreland Overlay Zone, including 49 
existing development, except in the following zones: 50 
 51 
i. Mixed Use -Badgers Island (MU-BI) and Mixed Use Kittery Foreside (MU-KF) Zones, where the 52 
maximum lot coverage devegetated area is sixty (60) percent. The Board of Appeals may approve a 53 
miscellaneous appeal application to increase allowable lot coverage in the Mixed Use -Badgers Island 54 
(MU-BI) zone to seventy (70) percent where it is clearly demonstrated that no practicable alternative 55 
exists to accommodate a water-dependent use. 56 

 57 
ii. Commercial (C1, C-2, C-3), Business – Local (B-L and B-L1), and Industrial (IND) Zones where the 58 

maximum lot coverage devegetated area is seventy (70) percent. 59 
 60 
iii. Residential – Urban (R-U) Zone where the lot is equal to or less than ten thousand (10,000) square 61 

feet, the maximum devegetated area is fifty (50) percent. Notwithstanding the above limits, vegetated 62 
surfaces must exceed fifty (50) percent of the lot area when the lot, being no greater in size than ten 63 
thousand (10,000) square feet, is situated in both the Residential - Urban Zone (R-U) and the 64 
Shoreland Overlay Zone. 65 

 66 
iv. In the Shoreland Overlay zone within the Mixed Use (M-U) zone, the maximum lot coverage is 67 

20%. 68 
 69 
2. Principal and Accessory Structures – Setbacks and Development. 70 
 71 
a. All new principal and accessory structures (except certain patios and decks per Section 72 
16.3.2.17.D.2.b,) must be set back as follows:  at least one hundred (100) feet, horizontal distance, from 73 
the normal high water line of any water bodies, tributary streams, the upland edge of a coastal wetland, or 74 
the upland edge of a freshwater wetland, and seventy-five (75) feet, horizontal distance, from the normal 75 
high-water line of any water bodies, or the upland edge of a wetland on the Mixed Use - Badgers Island 76 
and the Kittery Foreside Zones, unless modified according to the terms of Sections 16.3.2.14.D & E and 77 
16.3.2.15.D &E. In the Resource Protection Overlay Zone the setback requirement is 250 feet, horizontal 78 
distance, except for structures, roads, parking spaces or other regulated objects specifically allowed in 79 
the zone, in which case the setback requirements specified above apply. The water body, tributary 80 
stream, or wetland setbacks do not apply to structures that require direct access to the water body or 81 
wetland as an operational necessity, such as piers and retaining walls, nor does it apply to other 82 
functionally water-dependent uses, as defined in 16.2.2. 83 
 84 
i. At least one hundred (100) feet, horizontal distance, from the normal high water line of any water 85 
bodies, tributary streams, the upland edge of a coastal wetland, or the upland edge of a freshwater 86 
wetland, and seventy-five (75) feet, horizontal distance, from the normal high-water line of any water 87 
bodies, or the upland edge of a wetland on the Mixed Use - Badgers Island and the Kittery Foreside 88 
Zones, unless modified according to the terms of Sections 16.3.2.14.D & E and 16.3.2.15.D &E,, except 89 
that in the Commercial Fisheries/Maritime Uses Overlay Zone there is no minimum setback requirement. 90 
In the Resource Protection Overlay Zone the setback requirement is 250 feet, horizontal distance, except 91 
for structures, roads, parking spaces or other regulated objects specifically allowed in the zone, in which 92 
case the setback requirements specified above apply. {Item moved to be included with 93 
16.3.2.17.D.2.a} 94 
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ii. The water body, tributary stream, or wetland setback provision does not apply to structures which 95 
require direct access to the water body or wetland as an operational necessity, such as piers and 96 
retaining walls, nor does it apply to other functionally water-dependent uses. {Item moved to be 97 
included with 16.3.2.17.D.2.a} 98 
 99 
b. Accessory patios or decks no larger than five hundred (500) square feet in area must be set back at 100 
least seventy-five (75) feet from the normal high water line of any water bodies, tributary streams, the 101 
upland edge of a coastal wetland, or the upland edge of a freshwater wetland. Other patios and decks 102 
must satisfy the normal setback required for principal structures in the Shoreland Overlay Zone. 103 
 104 
c. If there is a bluff, setback measurements for principal structures, water and wetland must be taken 105 
from the top of a coastal bluff that has been identified on Coastal Bluff maps as being “highly unstable” or 106 
“unstable” by the Maine Geological Survey pursuant to its “Classification of Coastal Bluffs” and published 107 
on the most recent Coastal Bluff map. If the applicant and Code Enforcement Officer are in disagreement 108 
as to the specific location of a “highly unstable” or “unstable” bluff, or where the top of the bluff is located, 109 
the applicant is responsible for the employment a Maine Registered Professional Engineer, a Maine 110 
Certified Soil Scientist, or a Maine State Geologist qualified to make a determination. If agreement is still 111 
not reached, the applicant may appeal the matter to the Board of Appeals. 112 
 113 
d. Public access to the waterfront must be discouraged through the use of visually compatible fencing 114 
and/or landscape barriers where parking lots, driveways or pedestrian routes abut the protective buffer. 115 
The planting or retention of thorny shrubs, such as wild rose or raspberry plants, or dense shrubbery 116 
along the perimeter of the protective buffer is encouraged as a landscape barrier. If hedges are used as 117 
an element of a landscape barrier, they must form a solid continuous visual screen of at least three feet in 118 
height immediately upon planting. 119 
 120 
e. On a nonconforming lot of record on which only a residential structure exists, and it is not possible to 121 
place an accessory structure meeting the required water body, tributary stream or wetland setbacks, the 122 
Code Enforcement Officer may issue a permit to place a single accessory structure, with no utilities, for 123 
the storage of yard tools and similar equipment. Such accessory structure must not exceed eighty (80) 124 
square feet in area nor eight (8) feet in height, and must be located as far from the shoreline or tributary 125 
stream as practical and meet all other applicable standards, including lot coverage and vegetation 126 
clearing limitations. In no case will the structure be allowed to be situated closer to the shoreline or 127 
tributary stream than the existing principal structure. 128 
 129 
f. The lowest floor elevation or openings of all buildings and structures, including basements, must be 130 
elevated at least one foot above the elevation of the 100-year flood, the flood of record, or in the absence 131 
of these, the flood as defined by soil types identified as recent flood-plain soils. 132 
 133 
g. The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 134 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 135 
following zones: 136 
 137 
i. Badgers Island and Kittery Foreside Zones, where the maximum lot coverage is sixty (60) percent. 138 
The Board of Appeals may approve a miscellaneous appeal application to increase allowable lot 139 
coverage in the Badgers Island district to seventy (70) percent where it is clearly demonstrated that no 140 
practicable alternative exists to accommodate a water-dependent use. 141 
 142 
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ii. Commercial (C-1, C-2, C3), Mixed Use (MU), Business – Local (B-L and B-L1), and Industrial (IND) 143 
Zones where the maximum lot coverage is seventy (70) percent. 144 
Notwithstanding the above limits, non-vegetated surfaces must not exceed fifty (50) percent of the lot 145 
area when the lot, being no greater in size than ten thousand (10,000) square feet, is situated in both the 146 
Residential - Urban Zone (R-U) and the Shoreland Overlay Zone {See 16.3.2.17.D.1.d} 147 
 148 
h.g. Stairways or similar structures may be allowed with a permit from the Code Enforcement Officer, to 149 
provide shoreline access in areas of steep slopes or unstable soils provided the: 150 
 151 
i. structure is limited to a maximum of four feet in width; 152 
 153 
ii. structure does not extend below or over the normal high-water line of a water body or upland edge of 154 
a wetland (unless permitted by the Department of Environmental Protection pursuant to the Natural 155 
Resources Protection Act, 38 M.R.S. §480-C); and 156 
 157 
iii. applicant demonstrates that no reasonable access alternative exists on the property. 158 
 159 
i. If more than one dwelling unit, principal governmental, institutional, commercial or industrial structure 160 
or use, or combination thereof, is constructed or established on a single parcel in the Shoreland Overlay 161 
zone, all dimensional requirements shall be met for each additional dwelling unit, principal structure, or 162 
use. 163 
 164 
 165 
16.2.2 Definitions 166 
 167 
Devegetated Area means the total footprint of all existing and proposed structures, parking lots and other 168 
associated non-vegetated surfaces located in the Shoreland Overlay Zone.  169 
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16.2.2  Definitions. 1 
 2 
Post-Construction Stormwater Management Plan means an Inspection and Maintenance Plan as 3 
required by rule for projects that require approval by the Maine Department of Environmental Protection 4 
(MDEP) under Chapter 500, Stormwater Management; or a plan to inspect and maintain Best 5 
Management Practices (BMPs) and Stormwater Management Facilities employed by a new development 6 
or redevelopment, not subject to MDEP Chapter 500 rules, to meet the stormwater standards of the 7 
municipality’s subdivision, site plan, or other zoning, planning or other land use ordinances this Code. 8 
 9 
16.8.8.2.3  Applicability. 10 
 11 
A. In General. 12 
This Section applies to all new development or construction redevelopment (any construction activity on 13 
premises already improved that does alters stormwater drainage patterns) activity including one acre or 14 
more of disturbed area, or activity with less than one acre of total land area that is part of a subdivision, if 15 
the subdivision will ultimately disturb an area equal to or greater than one acre. and; redevelopment or 16 
construction activity on premises already improved with buildings and structures or activities or uses, but 17 
does not include activities such as exterior remodeling.  18 
 19 
 20 
16.10.7.2  Final Plan Application Submittal Content. 21 
 22 
R. Stormwater management plan for stormwater and other surface water drainage prepared by a 23 
registered professional engineer including the location of stormwater and other surface water drainage 24 
area,; a Post-Construction Maintenance Stormwater Management Plan and Agreement that defines 25 
maintenance responsibilities, responsible parties, shared costs, and schedule for maintenance; a draft 26 
Maintenance Agreement for Stormwater Management Facilities; and, where applicable, draft documents 27 
creating a homeowners association referencing the Maintenance responsibilities. Where applicable, a the 28 
Maintenance Agreement must be included in the Document of Covenants, Homeowners Documents 29 
and/or as riders to the individual deed and recorded with the York County Registry of Deeds.  30 
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