APPROVED MINUTES

MAY 24, 2010


Kittery Town Council

May 24, 2010          







Council Chambers

1.
Call to OrdER
Chairperson Spiller called the meeting to order at 6:00 P.M.

2.
Introductory

Chairperson Spiller read the introductory.

3.
Pledge of Allegiance 


Chairperson Spiller led those present in the Pledge of Allegiance.

4.
Roll Call

Answering the roll were Chairperson Judith Spiller, Vice Chair George Dow, Councilors Gary Beers, Frank Dennett, Jeffrey Pelletier
, Jeffrey Thomson and Jeffery Brake.  Also present were Town Manager Jonathan Carter, Town Clerk Maryann Place, Recorder Ashley Rodier, members of the press and others.

5.
EXECUTIVE SESSION

The Kittery Town Council moves to hold an Executive Session to discuss the Town Manager’s annual evaluation in accordance with 1 M.R.S. §405 (6) (A).
councilor beers moved to go into executive session, seconded by councilor brake.

a roll call vote was taken with all in favor.  motion passes 6/0.  EXECUTIVE SESSION OPENED AT 6:02 p.m.

COUNCILOR THOMSON MOVED TO COME OUT OF EXECUTIVE SESSION, SECONDED BY COUNCILOR BRAKE.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.  EXECUTIVE SESSION CLOSED AT 6:58 P.M.
6.
 Acceptance of Minutes

the minutes of May 10, 2010 were accepted as amended.

7.
 The Kittery Town Council moves to hear a presentation by the Kittery Port Authority on Pepperrell Cove.


John Carson, Chairman of the Kittery Port Authority came to the podium.  Mr. Carson stated that he was coming before Council to provide a summary of the activities the KPA is up to and to acquire support from Council.  He continued that Pepperrell Cove is a convenient stopping point for boaters and there should be a high demand for transient services.  Mr. Carson noted that Pepperrell Cove was a Federal Navigation Project and therefore the Army Corps of Engineers had a lot of say as to what went on.  Mr. Carson noted they hoped Pepperrell Cove would become a tourist destination but currently there was limited space, it was not a hospitable destination for sailors, the radio coverage is intermittent, there is limited parking and is open to storms and swells.  He continued they hoped to add additional moorings, provide fuel and improve access and safety.  Mr. Carson stated this was a difficult challenge to implement with minimal impact to the tax rate.  He continued in January of 2010, they had put in a grant request to Sen. Pingree’s office for a $410,000 grant with an $80,000 match from the town to expand the working waterfront facilities.  He noted they should be hearing soon on that grant.  Mr. Carson continued they had also put in a $7,000,000 grant through the Water Resource Development Act to build a breakwater to reduce the effect of storms. He noted there were a few studies going on at UNH which had come up with some good ideas for marketing and engineering.  Mr. Carson stated there was currently some work being done in order for Pepperrell Cove to be ready for a possible SHIP grant for the small harbor improvement program.  He noted that grant would be for $500,000 and it was only available for shovel ready projects. Mr. Carson indicated that these projects were in the initial stages and most likely nothing would happen until 2013 at the earliest but the KPA had a vision.  He noted they were looking to extend the fishermen’s pier out 60 feet and to double the width of the pier to make it a true working commercial facility.  He indicated they were also envisioning a boardwalk around the parking areas and looking to eliminate the recreational pier and put in a ramp and a series of floats.  Mr. Carson stated if the breakwater was put in place it could make Pepperrell Cove a year round mooring spot, would reduce the amount of times they would need to move the floats and would increase the mooring density.  Mr. Carson noted there was an opportunity to receive the dredge material that was going to be taken out of the basin in Eliot and there was 17-18 thousand yards of rock available.  He continued he had informed the Dredge Task Force of their interest in the rock and possibly taking sand for Seapoint and Crescent beaches and he wanted to know where Council stood on the matter and then would need to gather the correct regulatory officials to begin the work.  Mr. Carson stated they need to bring Pepperrell Cove into compliance with federal regulations relative to mooring fees as of July 1st.  He continued that the non-resident and resident mooring fees had to be equal and they needed to keep the same income they had now so the non-resident fees would have to come down and the resident fees would have to go up.  Councilor Pelletier asked why the resident fees would have to be increased. Chairman Carson stated if they made the non-resident fees equal to what residents were currently paying there would be a significant loss of income.  Councilor Beers asked if residents were going to be able to have preference on the moorings.  Mr. Carson responded that because Pepperrell Cove was in federal waters, they could not discriminate between residents and non-residents and it was basically first come, first served.  Mr. Carson stated they could give residents preference in other parts of the town but he thought they should keep the policy the same all through town in order to have a set procedure in place which was easy to follow.  Chairperson Spiller indicated that Council was interested in the projects and asked Mr. Carson to put together some more information for their review.
8.
  Interviews for the Board of Appeals and Planning Board

There were none.

 9.
 PUBLIC HEARING

a. (050210-1) The Kittery Town Council moves to hold a public hearing on an application from Mainely Bar-B-Que & Co. LLC, 518 US Route 1, Kittery, Maine for a Victualer’s License for Mainely Bar-B-Que & Co., 518 US Route 1.
Chairperson Spiller indicated that notice of this public hearing was advertised in the Portsmouth Herald on May 13, 2010.  Chairperson Spiller then opened the public hearing and no response being heard closed the public hearing.

COUNCILOR THOMSON MOVED THAT THE KITTERY TOWN COUNCIL APPROVE THE APPLICATION FROM MAINELY BAR-B-QUE & CO. LLC, 518 US ROUTE 1, KITTERY, MAINE FOR A VICTUALER’S LICENSE FOR MAINELY BAR-B-QUE & CO., 518 US ROUTE 1., SECONDED BY COUNCILOR BRAKE.

A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.
b. (050210-2) The Kittery Town Council moves to hold a public hearing on a renewal application from Capital Video Corporation, 44 Bedson Road, Cranston, RI for a Viewing Booths License for Amazing .net, 92 Route 236.

Chairperson Spiller indicated that notice of this public hearing was advertised in the Portsmouth Herald on May 13, 2010.  Chairperson Spiller then opened the public hearing and no response being heard closed the public hearing.

COUNCILOR DOW MOVED THAT THE KITTERY TOWN COUNCIL APPROVE THE RENEWAL APPLICATION from Capital Video Corporation, 44 Bedson Road, Cranston, RI for a Viewing Booths License for Amazing .net, 92 Route 236, SECONDED BY CHAIRPERSON SPILLER.

Chairperson Spiller indicated the CEO and Police Chief had inspected the premises and found it to be in compliance.

A ROLL CALL VOTE WAS TAKEN WITH COUNCILOR THOMSON OPPOSED.  MOTION PASSES 6/1.  
c. (050210-3) The Kittery Town Council moves to hold a public hearing on proposed amendments to Title 8, Recovery Facility Fee Schedule.

Chairperson Spiller noted this public hearing was advertised in the Portsmouth Herald on May 13, 2010.  Councilor Beers stated he was a committee member of the Solid Waste and Recycling Committee and in that capacity he collated the report which was unanimously approved with a minority opinion in one area.  He continued that the Committee was looking at the Solid Waste Center with a future interest in potentially creating an enterprise initiative.  Councilor Beers stated they discovered the recovery facility categories, classifications and fee schedules had not been updated in five years.  He continued in reviewing the neighboring municipalities they discovered there was a clearer structure in classification allowing more separation and a differing fee structure related to marketing changes, the price of recoverable materials and an increase in transportation and tipping fees.  Councilor Beers indicated that the facility stand alone is $15,027 short in income directly offsetting the disposal costs meaning the rest of the money comes from tax appropriations and the tax appropriations also pay the entire cost of equipment, labor and related services.  Councilor Beers noted the revision proposal is intended to more clearly classify what can be disposed of and where as well as some revisions to the various fees with an interest in adding the $15,000 to users which relate directly to the cost of disposal.  Chairperson Spiller then opened the public hearing and no response being heard closed the public hearing.  


COUNCILOR BEERS MOVED TO SUSPEND COUNCIL RULE 15-B IN ORDER TO ORDAIN THE SUGGESTED ORDINANCE PROPOSAL, SECONDED BY COUNCILOR BRAKE.

Councilor Dennett stated that according to the agenda, it was his interpretation that the only action was to hold the hearing and thought the notice was confusing.  Councilor Beers stated that he disagreed because the current fee schedule was not a part of the town code.  Councilor Dennett stated that he objected to suspension of the rules and suggested there was an error in the proposal as set forth.  


 A ROLL CALL VOTE WAS TAKEN WITH COUNCILOR DENNETT AND COUNCILOR THOMSON OPPOSED.  MOTION PASSES 5/2.


COUNCILOR BEERS MOVED THAT THE TOWN OF KITTERY ORDAIN AMENDMENTS TO CHAPTER 8.04.030 AS PRESENTED, SECONDED BY COUNCILOR BRAKE.

Councilor Dennett noted under the section “non-recoverable, landfill and rubbish” there was a fee for bags and barrels of $2.00 and a fee for bags with household trash and recyclables of $10.00 and asked if they would be paying by bag.  Councilor Beers responded currently in the recovery facility enclosure, material is based on cubic yards of $5.00 or $10.00 with little regard to its actual classification except for specific items.  He continued the marketing situation, user features and classification of neighboring municipalities is to allow vehicles with bags or barrels to go in and it would be dumped in to the dumpster.  Councilor Beers stated that the fee for bags with household trash and recyclables is intended to be a deterrent so people will separate their trash.  Councilor Beers stated that all this motion suggestion would do is clarify the fee schedule and attempt to accommodate the $15,000.00 loss the town is experiencing.  


COUNCILOR DENNETT MOVED AN AMENDMENT TO SECTION 8.04.030 TO STRIKE THE WORD “WILL” BEFORE THE WORD “PROMULGATE” AND INSERT THE WORD “MAY” SECONDED BY COUNCILOR DOW.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.


A ROLL CALL VOTE WAS TAKEN ON THE MAIN MOTION WITH ALL IN FAVOR.  MOTION PASSES 7/0.


COUNCILOR BEERS MOVED APPROVAL OF SWRC REPORT ENCLOSURE 8, LABELED MATERIALS DISPOSAL FEE SCHEDULE AS TOWN CODE APPENDIX P, AS PRESENTED, SECONDED BY COUNCILOR DOW.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.

d. (050210-4) The Kittery Town Council moves to hold a public hearing to receive comments on Town Meeting Articles 2 through 7 for the June 8, 2010 Election.

Chairperson Spiller noted that notice of this public hearing was advertised in the Portsmouth Herald on May 14, 2010.  She continued this would be replacing the meeting before the June election.  Chairperson Spiller then opened the public hearing and no response being heard closed the public hearing.

10.
DISCUSSION

a.  Discussion by members of the public (three minutes per person) 
Milton Hall came to the podium.  Mr. Hall stated in the deed where Mr. Frisbee gave the larger pier at Kittery Point to the Town of Kittery, it stated that it shall be maintained as a pier and he did not know if it could be replaced with floats.  Town Manager Carter stated that he would review the deed for that reference but the intent was not to change the format but to add finger piers for boats to stay overnight.
b.  Chairperson’s response to public comments

11.   
UNFINISHED BUSINESS

a. (030210-1) The Kittery Town Council moves to continue public hearings on proposed amendments to Title 16 of the Land Use and Development Code: 

1.) Shoreland and Related Zoning Provisions including the Land Use Zoning Map.

2.) Resource Protection Overlay and Land Use Zoning Map.

Councilor Beers stated that there was a main motion on the floor to approve Title 16 for ordainment as presented.  Councilor Beers noted that he had three issues he wanted to bring forth.


Councilor Beers noted that in Section 16.3.2.1 it referenced areas of 10 acres and 400,000 square feet.  He continued that acres were not used elsewhere in the Title and thought that it should be consistent and only reference square feet.


COUNCILOR BEERS MOVED TO AMEND THE MAIN MOTION TO CORRECT SECTION 16.3.2.1 AFTER THE WORDS “MINIMUM LAND AREA OF” TO STRIKE THE WORDS “10 ACRES OR”, SECONDED BY COUNCILOR DOW.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.

Councilor Beers noted there was a requirement related to protected land boundary markers and there was no criteria specified for the number, spacing or mounting, nor was ”boundary” defined.  He continued there had been no justification for this presented and no benefit was evident to him.  

COUNCILOR BEERS MOVED TO AMEND THE MAIN MOTION TO STRIKE SECTION 16.9.2.3 AND 16.10.7.2 (M) AND RENUMBERING THE SUBSEQUENT PARAGRAPHS AS PRESENTED ON PAGE 2, ENCLOSURE 1, SECONDED BY COUNCILOR DOW.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.


Councilor Beers indicated that there were some clarity issues that the Planning Board needed to address and the final version to clarify problems relating to those issues had just been given to him.  He continued that he had worked closely with the Planning Board over the past week and he believed they had satisfied those concerns.


COUNCILOR BEERS MOVED TO AMEND THE MAIN MOTION TO INCORPORATE REVISIONS TO SECTION 16.2.2 DEFINTIONS, DEFINITION FOR TIMBER HARVESTING, DEFINITION FOR VARIANCE, SECTION 16.6.4.2 VARIANCE REQUEST, SECTION 16.6.4.4 SPECIAL EXCEPTION USE REQUEST, AND SECTION 16.10.3.2 OTHER DEVELOPMENT REVIEW AS PRESENTED, SECONDED BY COUNCILOR DOW.


Councilor Dennett stated that he had a problem with the variance section in that the language was correct but it bothered him slightly.  He continued pursuant to state law, a variance request can be granted for a hardship providing the hardship is not the result of an action taken by the applicant or prior owner.  He indicated his problem was in the definition of variance it stated not a result of the actions of the applicant and that he would like to see the words “or the prior owner” so that it was worded exactly as 16.6.4.2.3(d) was worded.  


COUNCILOR BEERS MOVED TO CHANGE THE PRESENTED LANGUAGE UNDER VARIANCE SECTION 1 ON THE THIRD LINE AFTER THE WORD “APPLICANT” TO INSERT THE WORDS “OR A PRIOR OWNER”, SECONDED BY COUNCILOR DENNETT.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.


A ROLL CALL VOTE WAS TAKEN ON THE AMENDMENT TO THE MAIN MOTION WITH ALL IN FAVOR.  MOTION PASSES 7/0.


Councilor Dennett stated a lot of good work had been done on cleaning up the existing ordinances and he heartily endorsed what was before Council but he could not vote for the Shoreland Zoning or Resource Protection because he thought it was being forced upon them by the state.  Councilor Dennett stated his resistance was solely to the shoreland zoning and resource protection overlays as decreed by the state.  Councilor Beers indicated that he was pleased to be at a point where this could be enacted and wished to express his sincere appreciation for the efforts of the Planning Board, representatives from the BOA and Conservation Commission and to the town planner and assistant town planner.  Chairperson Spiller noted that she echoed Councilor Beers’ comments.


A ROLL CALL VOTE WAS TAKEN ON THE MAIN MOTION WITH COUNCILOR DENNETT OPPOSED.  MOTION PASSES 6/1.

b. other
Councilor Thomson noted he wanted to commend Eagle Scout Hayden Pearson for his work at James Corner and Legion Pond.

Councilor Beers noted that on the agenda was approval of the resource protection overlay and land use zoning map.  He continued that he had not called it at that point because he understood it to be part of the original motion and if it was not it needed to be addressed.


COUNCILOR BEERS MOVED THAT THE KITTERY TOWN COUNCIL HEREBY ORDAIN A REVISION TO THE RESOURCE PROTECTION OVERLAY AND LAND USE ZONING MAP AND TO ADD APPENDIX O AS PRESENTED, SECONDED BY CHAIRPERSON SPILLER.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.

 12.  
NEW BUSINESS



a. (050210-5) The Kittery Town Council moves to approve the disbursement warrants.

Chairperson Spiller asked Councilor Thomson is the school warrants were in appropriate format for signature.  Councilor Thomson responded they were.  Chairperson Spiller asked Councilor Dennett if the town warrants were in appropriate format for signature which he responded they were.


COUNCILOR THOMSON MOVED TO APPROVE THE DISBURSEMENT WARRANTS AS PRESENTED, SECONDED BY COUNCILOR BRAKE.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.
b. (050210-6) The Kittery Town Council moves to approve the annual renewal list of Victualers licenses.

Town Manager Carter indicated that he would like to open up a discussion relative to the victualer’s ordinance and issues that have come to light as he had previously mentioned at the last meeting and there was a need to review the ordinance to clarify several points.  Town Manager Carter stated during the inspections done by the CEO and fire chief, they had a discussion about different victualer locations that may not have to receive a victualer’s license because as the ordinance indicates a victualer is defined as a person who serves food or drink prepared for consumption on the premises by the public.  Town Manager Carter continued that there were a few places in town that had no tables or anywhere for the public to consume food or beverages and asked if that was really what the ordinance intended or should it only apply to restaurants.  Town Manager Carter indicated that he had spoken with Attorney MacEachern and they decided that the ordinance was vague in that designation and needed to be cleaned up.  Town Manager Carter noted relative to the annual renewal list, all had been inspected but one had a zoning violation that came about because of the signage.  Town Manager Carter continued the business was being worked with and it was one that the town believed may not need a victualer’s license and they had a meeting scheduled the following day with that person.  Councilor Beers stated he disagreed with staff interpretation of the concept of victualers and whether it was onsite or offsite if someone was delivering food they were under public health survey and should be classified as a victualer.  Councilor Beers noted that if staff believed that the ordinance needed to be changed, they should prepare a report and recommendation.  Town Manager Carter indicated that staff would do that.  Councilor Dennett noted that there was no longer a state requirement for a victualer’s license and communities have the option of having an ordinance or not.  Councilor Dennett continued that it was only a little bit of income to the town and maybe the town should consider getting rid of it completely in the future.  Chairperson Spiller noted that staff should prepare the report and recommendation and Council could go forward with approving the renewal list that evening.  Councilor Dow asked how they were supposed to go about approving the list when there was one business that was not in compliance.  Councilor Dennett stated that this item should be moved to the Special Meeting scheduled for May 26, 2010. 

c. (050210-7) The Kittery Town Council moves to approve the annual renewal list of Amusement Device Licenses.


COUNCILOR THOMSON MOVED TO APPROVE THE ANNUAL RENEWAL LIST OF AMUSEMENT DEVICE LICENSES, SECONDED BY COUNCILOR DOW.


A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.

d. (050210-8) The Kittery Town Council moves to discuss the process for approving liquor licenses.


Chairperson Spiller noted that Town Clerk Maryann Place had put together a memo regarding this.  Town Clerk Place stated that in the past the law had changed on holding public hearings for renewal of liquor licenses and recently the procedure for new on premises licenses was changed to make it consistent.  She continued that the State had changed its law so they do not require a public hearing to be held but Council had chosen to hold the public hearing to allow the public to speak to, for or against the application.  Town Clerk Place noted she had spoken with MMA who mentioned that Council should not be holding a public hearing if they were not putting a legal notice in the paper and their suggestion was to place the license application under new business and her suggestion was to allow the public at the public discussion segment to speak.  Town Clerk Place stated that she was looking for guidance from Council on how they wanted to proceed. Council indicated they were willing to go forward with Town Clerk Place’s suggestion of procedure.


e. (050210-9) The Kittery Town Council moves to authorize the Kittery/Eliot VFW Memorial Post 9394 of the Veterans of Foreign Wars to hold the Memorial Day Parade and Ceremonies on Saturday, May 29, 2010 beginning at 9:00 a.m. 

COUNCILOR DOW MOVED TO authorize the Kittery/Eliot VFW Memorial Post 9394 of the Veterans of Foreign Wars to hold the Memorial Day Parade and Ceremonies on Saturday, May 29, 2010 beginning at 9:00 a.m., SECONDED BY COUNCILOR BEERS.

A ROLL CALL VOTE WAS TAKEN WITH ALL IN FAVOR.  MOTION PASSES 7/0.
f other


Councilor Thomson stated that Prince Avenue was in rough shape and thought that it posed a hazard to the public and asked that Public Works take a look at the street.


Councilor Dow indicated that the Dancing with the Stars event had turned out great and wanted to thank everyone involved in planning the event.

13.  
COMMITTEE AND OTHER REPORTS

a.  Communications from the Chairperson 
Chairperson Spiller stated there was a meeting scheduled on May 26th for the validation and they would be holding an executive session beginning at 6 P.M. that evening.

b.  Town Manager’s Report 
Town Manager Carter wanted to remind the public that based on Maine DOT’s direction there were going to start work on the bridge over Dennett Road on June 1st and they would be closing the area under the bridge and vehicles would be redirected to alternate routes.

Town Manager Carter stated the Maine Chamber of Commerce was developing a night in late June that would be an evening where merchants and other could come together to discuss the bridge impact and what course of action might be taken.

c.  Committee Reports 


Councilor Brake stated the Recycling Scholarship Committee had held a meeting to discuss the scholarships to be given out.  He continued there were two given out,  one for $1500.00 to Amber Robinson and the other was for $1000.00 to Sarah Gregg.  He noted they would be giving out two more in the coming year.


Councilor Beers indicated the Growth Management Progam Committee had held their orientation and introduction segment on May 12th.  He continued it was an impressive group of individuals and by unanimous vote, Earl Donnell was appointed citizen co-chair.
14.  
ADJOURNMENT


COUNCILOR BEERS MOVED TO ADJOURN, SECONDED BY COUNCILOR THOMSON WITH ALL IN FAVOR.  MEETING ADJOURNED 9:15 P.M.
� Councilor Pelletier arrived after Council had gone into Executive Session but participated in the Executive Session.
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